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ONE HUNDRED
AND SEVENTY-FOURTH DAY

Tuesday, 9 July 1946

Morning Session

MARSHAL (Lieutenant Colonel James R. Gifford): May it please
the Tribunal, the Defendants Hess and Fritzsche are absent.

THE PRESIDENT (Lord Justice Sir Geoffrey Lawrence): I have
an order to read.- The Tribunal orders:

1. Applications for witnesses for organizations to be heard
by the Tribunal in open court in accordance with Paragraph 5

of the Tribunal’s order of 13 March 1946 should be made to
the General Secretary as soon as possible, and in any case
not later than 20 July.

2. The Tribunal believes that so much evidence has already
been taken, and so wide a field has been covered, that only

a very few witnesses need be called for each organization.

That is all.

DR. OTTO NELTE (Counsel for Defendant Keitel): Mr. President,
Gentlemen of the Tribunal, yesterday I dealt with the problem
of Keitel and the Russian campaign. Now I recall to you what
Keitel said in the witness box concerning the so-called ideological
orders:

“I knew their content. In spite of my personal misgivings

I passed them on without letting myself be deterred by

the possibility of serious consequences.”

I wanted to point that out in order to make what I have to
- say now comprehensible, above all, in its extent. In the course
of time the opinion arose and was disseminated throughout the
Army, that Field Marshal Keitel was a “yes man,” a tool of Hitler’s
and that he was betraying the interests of the Armed Forces.
These generals did not see, nor were they interested in the fact
that this man was fighting a constant battle, day after day, in
every possible field, with Hitler and the forces which were in-
fluencing him on all sides. The effects of this distorted picture
shown here in detail, which definitely did not apply to Keitel,
especially not in the sphere of strategic operations, planning, and
execution, made themselves still felt even in this Trial; perhaps not
without the fault of the Defendant XKeitel himself. As to the
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justification of his conception of duty there can in principle be
no argument. It has also been confirmed here by the witness
Admiral Schulte-Ménting for the Defendant Grossadmiral Raeder.
There can be no doubt that the rest of the admirals and generals
were in principle of the same point of view, that it is impossible
in military spheres to criticize before subordinates the decision
of a superior as expressed in an order, even if one has misgivings
about the order. ,

One may say that every principle, every basic rule must be
interpreted and applied in a reasonable way, that every exag-
geration of a good principle detracts from it. In the case of Keitel
this objection affects the problem of his responsibility and guilt.

Does nonrecognition of the point where a principle, correct in
itself, is being carried to excess and thus endangers the object
for the protection of which it has been established, constitute
guilt? In the case of Keitel we must consider this crucial question
from the point of view of a soldier. The thoughts and ideas which
- the Defendant Keitel had in this connection were the following:

It is incontestable that the principle of obedience is necessary
for every army; one might say that obedience—in civilian life
. a virtue and therefore more or less unstable in its application—
must be the essential element of a soldier’s character, because
without this principle of obedience the aim which is to be
accomplished by the army could not be achieved. This aim—the
security of the country, the protection of the people, the main-~
tenance of the most precious national possessions—is so sacred that
the importance of the principle of obedience cannot be valued
highly enough. Hence, the duty of those called upon to preserve
that national institution, the Armed Forces, in the sense of its
higher task, is to "emphasize the importance of obedience. But
what the general demands of the soldier, because it is indis-
pensable, must hold good for himself too. This also applies to
the principle of obedience.

It would be dangerous to weaken an order, still less an essential
principle, by mentioning exaggerations and taking them into con-
sideration at the outset. That would leave the principle of decision
to the individual, that is, to his judgment. There may be cases
where the decision depends, or must be made dependent, on actual
circumstances. In theory, that would lead to a devaluation or
even to an abrogation of the principle. In order to forestall this
danger and to eliminate any doubt as to its absolute importance,
the principle of obedience has been changed in military life into
one of “absolute obedience,” and embodied in the oath of alle-
giance. This is equally valid for the general as for the common
soldier.

[\¥)
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The Defendant Keitel not only grew up in this school of
thought, but during the 37 years of his military service, up to
1938, including the first World War, he had become convinced
that this principle of obedience is the strongest pillar upon which
the Armed Forces, and thereby the security of the country, rests.

Deeply imbued with the importance of his profession, he had
served the Kaiser, Ebert, and Von Hindenburg in accordance with
this principle. As representgtives of the State, they had to a
certain extent an impersonal and symbolic effect on Keitel; Hitler,
from 1934, at first appeared in the same light to him, that is,
merely as representing the State, without any personal connection,
in spite of the fact that his name was mentioned in the oath of
allegiance. In 1938 Keitel as Chief of the OKW came into the
immediate circle and the personal sphere of Hitler. It appears
important for further explanation and in assessing the personality
of Keitel to bear in mind that Keitel, as the result of his highly-
developed soldierly conception of duty described above, and the
pronounced feeling of soldierly obedience, was now exposed to the
direct effects of Hitler’s personality.

I am inclined to assume that Hitler had clearly realized, in
the preliminary discussions with Keitel which led to the Fiihrer
Order of 4 February 1938, that Keitel was the type of person he
was including in his calculations: A man upon whom he could
rely as a soldier at any time; who was devoted to him with sincere
soldierly loyalty; whose bearing fitted him to be a worthy repre-
sentative for the Armed Forces in his sphere; and who in the
opinion of his superiors was an extraordinarily able organizer as
shown by the report of Field Marshal Von Blomberg. Keitel
himself has admitted that he sincerely admired Hitler, and that
the latter subsequently attained a strong influence over him and
brought him completely under his spell.

This must be borne in mind if we wish to understand how Keitel
could have made out and transmitted orders from Hitler which were
irreconcilable with the traditional conceptions of a German officer,
such as, for instance, orders C-50, 447-PS, et cetera, submitted by
the Soviet Russian Prosecution. '

By exploiting the willingness to fight for Germany, which might
be taken for granted in the case of every German general, Hitler
was able to camouflage his party political aims with the pretext
of defending the national interests and to present the impending
struggle with the Soviet Union as a dispute which must inevitably
be settled—even as a war of defense, the necessity for which was
made clear by definite information which had been received and
on which depended the existence of Germany.
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In this way Hitler broached the fateful question. General Jodl
has testified here to the fact that, as an officer of long standing,
Keitel’s conscience pricked him nevertheless; and that he repeatedly,
but unsuccessfully, raised objections and suggested alternatives to
the orders drafted. _ o

During his cross-examination by the representative of the Ameri-
‘can Prosecution, the Defendant Keitel has openly declared that he
was aware of the illegal nature of these orders, but that he believed
that he could not refuse to obey the orders of the Supreme Com-
mander of the Armed Forces and head of the State, whose final
pronouncement in the case of all objections was: “I do not know
why you are worrying; after all, it is not your responsibility. I
myself am solely responsible to the German people.”

This is a reasoned analysis of Keitel’s attitude toward the so-

" called ideologically-based orders of Hitler.

Keitel’s last hope, which in many cases proved to be justified,
was that the commanders-in-chief and subordinate commanders of
the Armed Forces would at their discretion and within the scope
of their responsibility either fail altogether to apply these harsh,
inhuman orders, or would apply them only to a limited degree. In
view of his position, Keitel had only the choice between military
disobedience by refusing to transmit the orders, or complying with
the instructions to forward them. I shall investigate in another con-
nection the question of what alternative cases of action might have
been open to him. The problem here is to show how Keitel came
to forward orders which indisputably violated the laws of warfare
and humanity and why, by reason of his duty to obey, his sworn
loyalty to the Supreme Commander, and the fact that he saw in
the order of the head of the State the absolution of his own respon-
sibility, he failed to recognize the point at which even the soldier’s
strict .duty of obedience must end.

Every soldier who has appeared here as a defendant or as a wit-
ness has mentioned the duty of allegiance. All of them, when they
sooner or later realized that Hitler had drawn them and the Armed
Forces into his egocentric gamble for the highest stakes, have con-
sidered their oath of allegiance as rendered to their country and
have believed that they must continue to do their duty in circum-
stances which to us and even to themselves, when they realized the
extent of resulting disaster, appear inconceivable. Not only soldiers
such as Raeder, Dénitz, and Jodl, but Paulus as well, kept their
positions and remained at their posts, and we have heard the same
from other defendants. The statements of the Defendants Speer and
Jodl in this connection were deeply moving.

The ‘question of whether these facts relieve the Defendant Ke1te1
of guilty responsibility requires investigation. Keitel does not deny
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that he bears a heavy moral responsibility. He realizes that no one
who played even the smallest part in this terrible drama can feel
himself devoid of the moral guilt in which he was entangled.

If I nevertheless emphasize the legal point of view, I am doing _
so because Justice Jackson, in his speech on behalf of the Prose-
cution, expressly referred to the law as being the basis of your
verdict—to international law, the law of individual states, and the
law which the victorious powers have embodied in the Charter.

I assume that the Defendant Keitel has recognized that some of
Hitler’s orders violated international law. The Charter says that a
soldier cannot clear himself by referring to orders given by his
superiors or by his government. At the beginning of my argument
I asked you to determine whether, independently of the terms of
the Charter, the principle is unimpeachable that the standard déter-
mining right or wrong cannot but depend on a ‘national concept.

THE PRESIDENT: Dr. Nelte, I see that in the next few pages
you pass into the realm of metaphysics. Don’t you think that part
you might leave for the Tribunal to read?

You must remember that you began your speech yesterday before
the morning adjournment, and you have got over seventy pages left
of your speech to read.

DR. NELTE: I have limited it and shall be through by noon.

THE PRESIDENT: Very well. Do you think it is necessary to
read these passages about metaphysics?

DR. NELTE: I want to show .in these pages that they are not
metaphysical forces, and that the individual is not in a position to
free himself through metaphysical forces. I shall—well, I think I
shall continue on Page 121, immediately following my reference to
Hitler’s character.

Perhaps I may just read from Page 120 at the bottom.

THE PRESIDENT: Very well, if you tell the Tribunal that you
have limited your presentation. I think you began yesterday at a
quarter past 12. Go on then. Take your own course, but do your
‘best to limit it, and go to Page 120 now.

DR. NELTE: The French prosecutor, M. De Menthon, has pointed to the
“demoniacal” undertaking of Hitler and therewith pronounced a word which had
necessarily to be brought up in a discussion which is dedicated to the investiga-
tion of events forming the background of these Trials. It is the natural endeavor
of intelligent people to analyze the reasons for events which have deeply touched
the fate of mankind in these days. If these events deviate from the regular
happenings and the natural course of things so much that they sharpen our
imagination, we take our refuge in metaphysical powers. I ask you not to
- consider the pointing to such metaphysical forces as an attempt to evade
responsibility. We are all still under the impression of the attempt by a single
man to lead the world from its course. I should not care to be misunderstood:
The “demoniacal” is an incomprehensible yet extremely real power. Many call
it “fate.” If I speak of fateful, metaphysical powers, I do not mean the fate
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of antiquity and of pre-Christian Germanism to which even the gods are
necessarily subject.

I should like to make this quite clear: The demoniacal about which I am
talking in this connection does not exclude the capacity of man to discern evil;
of course, I believe that the demoniacal, should it become effective, does limit
the capacity for perception. Principiis obsta. The old German maxim says:
“Resist from the very start, the remedy will be prepared too late.”

Fate and guilt are not phenomena excluding one another, but rather circles
which overlap, so that there are sections of life when both power groups are
operative. I can only indicate here in a few words what things may be con-
sidered as being governed by fate: nationality, historical and traditional con-
ditions of existence, individual origin, professional surroundings.

Mankind today cannot yet recognize the difference between the fateful, that
is, the metaphysical powers which have become operative, and the persons who
have appeared as tools of these powers; therefore the people who made their
appearance as actors on the stage of this terrible drama are “guilty people” {o
them. The further removed mankind is from the events, the less it sees or feels
the consequences, the more objective does judgment—divested of actyality and
subjective instincts—become within the framework of the history of human
development. In this way the active figures and their share in the events will
be better recognized. But as long as we are under the recent impression of the
events, we do, it is true, realize the border line between guilt and fate, but we
cannot yet recognize it clearly.

No less a person than Marshal Stalin has pointed out in February 1946 that
the second World War was not so much the result of mistakes of individual
statesmen, but rather the consequence of a development of economic and
political tension on the basis of the existing capitalist economic system.

I am now beginning Paragraph 3 on Page 120.

Hitler was the exponent of an idea. He was not only the repre-
sentative of a Party political program, but also of a philosophy
which separated him and the German people from the ideology
of the rest of the world. As a convinced enemy of parliamentary
democracy, and obsessed with the conviction that this was the true
ideology, he was devoid of tolerance and the spirit of compromise.
This produced an egocentric ideology which recognized as right
only his own ideas and his own decisions. It led to the “Fiihrer
State,” in which he was enthroned on a lonely height as the incar-
nation of this faith, blind and deaf to all misgivings and objec-
tions, suspicious of all those who he thought might constitute a
threat to his power, and brutal to everything that crossed his ideol-
ogical path.

This outline of his character, which has been verified by the
evidence, is incompatible with the Prosecution’s assumption that a
partnership of interests might have existed between Hitler and the
defendant. There was no partnership of interests and no common
planning between Hitler and the men who were supposed to be his
advisers. The hierarchy of the Fiihrer State, in connection with the
Fihrer Order Number 1, which gives the crudest expression to the
separation of work, can only admit of the conclusion that the so-
called co-workers were merely mouthpieces or tools of an over-
whelming will, and not men who translated their own will into
deeds. The only question, therefore, which can be raised is whether
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these men were guilty in putting themselves at the disposal of such
a system and in submitting to the will of a man like Hitler.

This problem requires special examination in the case of sol-
diers, because this submission to the will of some person, which is
contrary to the nature of a free man, is for the soldier the basic
element of his profession, and of the duties of obedience and alle-
giance which exist for the soldier in all political systems.

The legal problem of conspiracy in the sense of the Indictment
has been dealt with by my colleague Dr. Stahmer and by Dr. Horn.
In the specific case of the Defendant Keitel I should only like to
refer to two sentences of the speech as the starting point of my
statements:

(1) “It is not sufficient that the plan be common to them all;
they must know that it is common to all of them, and each
one of them must of his own accord accept the plan as his
own.

(2) “That is why a conspiracy with a dictator at the head is
a contradiction in itself. The dictator does not enter into a
conspiracy with his followers; he concludes no agreement with
them; he dictates.”

Dr. Stahmer has pointed out that no one acting under or on
account of pressure can therefore be a conspirator. I should like
to modify this for the circle to which the Defendant Keitel belonged.
To say that the defendants belonging to the military branch acted
on account of or under pressure, does not accurately represent the
real circumstances. It is correct to say that soldiers do not act
voluntarily, that is, of their own free will. They must do what
they are ordered, regardless of whether or not they approve of it.
Accordingly, when soldiers engage in any action, their will is dis-
regarded, or at least not taken into consideration; it will in fact
always be disregarded because of the nature of the military pro-
fession, and in applying the Leadership Principle in the Armed
Forces it cannot appear as a causal factor in the initiation and exe-
cution of orders. In this military sphere, therefore, we are not
dealing with an abstract and thus theoretical deduction, but with
a conclusion which is bound to result from the nature and practice
~of the military profession, when we maintain that the function of
the Defendant Keitel was based on military orders. The activity of
the Defendant Keitel with regard to the initiation of orders, decrees,
and other measures by Hitler, even insofar 'as they are criminal,
‘cannot therefore be considered as common work, that is, as the
result of a common plan within the meaning of the term “con-
spiracy.” Keitel’s activity in regard to the execution of orders con-
sists in the proper transmission of orders in the operations sector

-J
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and in the proper execution of orders concerning the administration
of the war, that is, in the so-called ministerial sector.

No matter how this activity in itself might be qualified in terms
of the penal code, the Prosecution have not, I think, so far sub-
mitted anything which could refute this train of thought as to the
conspiracy.

This is a soldierly principle, and is valid wherever the military
command system exists. The significance of this statement is par-
ticularly important in the case of the Defendant Keitel. For the
validity of such evidence might be questioned by saying that Keitel’s
functions were not those of a soldier, or at least not only those of
a soldier; -and that he is therefore not entitled to claim consider-
ation purely on the grounds of the existing system of command.
The unfortunate nature of his position and the many and varied
assignments, not. all of which can be fitted into the framework of
a system, which fell to him as Chief of the OKW, tend to obscure
for us the primary factor with regard to the Defendant Keitel,
- namely, that no matter what Keitel did, or with what authority
or organization he negotiated or was in contact, he was always
motivated by his function as a soldier and by some general or par-
ticular order issued by Hitler. ‘

The existence of a conspiracy seems to me incompatible with
the theory of a soldier’s functions and with Keitel’s position as head
of the OKW, and cannot logically be derived therefrom. In all cases
in which the Prosecution has claimed conspiracy to be prejudice,
. the purpose of this conspiracy is an activity indulged in by the
members in perpetrating acts which differ from their normal private
activity. The ex contrario proposition is that the activity which a
man must practice because it belongs to his profession or office
cannot be termed a conspiracy. It may be added that the soldier
does not act on his own initiative, but on orders received. A soldier
may therefore take part in a conspiracy aimed against the duties
he has undertaken as a soldier; but his activity within the scope of
his military functions can on no account be termed a conspiracy.

The OKW, including the Armed Forces Operations Staff, was
relatively little affected by the conduct of the war in the East. By
the OKW I mean the staff of the OKW. It is well known that Hitler
himself as Supreme Commander of the Armed Forces, dealt with
all matters concerning the conduct of this—his own—ideological
war and took a hand in it. The Army was in command; but Hitler
was in close and constant collaboration with the Commander-in-
Chief of the Army and his Chief of General Staff up to December
1941 when, after taking over the supreme command of the Army,
he also took over its direct leadership.
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This union in one person of the Supreme Commander of the
Armed Forces and Commander-in-Chief of the Army was evidently
the cause of the numerous mistakes which led to the severe incrim-
ination of the OKW as staff OKW, and of its Chief of Staff, Keitel.

-Keitel feels himself to be gravely incriminated by the frank
statements he made in the witness box on the whole question of
the Russian war. It is, therefore, not only an understandable pro-
ceeding on the part of the defense, but in fact its duty, to clarify
the extent to which Keitel bears the responsibility for these entire
conditions of most frightful atrocity and unimaginable degeneration.

To make these matters of competency, which are frequently
extremely complicated, easier of understanding, I refer to the
Defendant Keitel’s affidavit Number K-10, which was submitted to
the Tribunal. It seems to me essential just to emphasize the fact
that the war against the Soviet Union was from the first subject
to three effective factors: (1) Operations and command: High Com-
mand of the Army; (2) Economics: The Four Year Plan; (3) Ideol-
ogical: The SS Organizations. :

These three factors were outside the competency of the OKW,
which was not empowered to issue orders affecting them. It is true,
nevertheless, that as a result of Hitler’s practically anarchic methods,
by which he himself retained entire control of the Government in
his own hands, the OKW and Keitel were sometimes used to trans-
mit Hitler's orders; but this fact cannot in itself deflect the basic
responsibility. . o

In view of the mass of material presented by the Soviet Prose-
cution, I can refer within the scope of my statement to only a com-
paratively small number of the documents. I shall give a brief
summary of the documents which have been dealt with separately,
Pages 126 to 136.

To begin with, I referred to Documents USSR-90, 386, 364, 366,
106, and 407, and tried to prove in detail that the charges made
against the OKW and Keitel as the guilty parties have no value as
evidence as far as these documents are concerned.

Then, on Page 130, I referred to a category of documents with
which I have dealt earlier in Part 2 of my presentation on the sub-
ject of official documents. If I refer in this connection to the official
reports of the Investigation Commission, I do so not because of their
actual contents, but because, although they were submitted in order
to implicate Keitel, they are in themselves proof that the charges
made against Keitel and the OKW are not justified as far as these
grave indictments are concerned.

Out of the large number of documents in this connection I have
dealt with USSR-40, 35, and 38. These official reports, which impli-
cate the High Command of the Armed Forces, do not contain a
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single concrete fact referring to the Staff of the OKW—that is,
Keitel—as the perpetrator or instigator of these atrocities.

I make no comment on the contents of the documents; I merely
point out that Keitel in his official position, had neither the author-
ity nor. the opportunity to give orders which resulted in the crimes
alleged.

First of all I shall deal with the Documents USSR-90, 386, 364, 366, 106, 407,
submitted by the Prosecution for the specific purpose of establishing Keitel’'s
responsibility.

They will show that not in a single case are they orders, decrees, or regula-
tions issued by the German High Command of the Armed Forces and that it has
not been proved that the latter was even informed thereof.

(1) The document Exhibit USSR-90 is a court-martial sentence against the
German Generals Bernhardt and Hamann, and includes the following sentence:

“During the temporary occupation of the Orlova area ... German Fascist
intruders committed bestial crimes in huge numbers against the peaceful
populations and prisoners of war on direct orders of the rapacious Hitler
Government and the command of the Armed Forces, thus violating the
rules of warfare established by international law....”

The . argumentation leading up to the verdict does not reveal proof of the
claim that the “German Armed Forces command’”—if this means the OKW and
the Defendant Keitel—ordered the crimes with which the court-martial verdict
is dealing. This is another of the frequent confusions as to the status of the
High Command of the Army and the High Command of the Armed Forces. State-
ments on Page 2 of the verdict seem to indicate this; it is said there:

“The defendant, Lieutenant General Bernhardi... acted according to
plans and instructions of the Commander-in-Chief of the Army..."”

This document, therefore, cannot furnish proof for the Prosecution’s con-
tention that the Defendant Keitel is connected with the crime which is described
in Document USSR-90.

(2) In connection with the facts in the case dealing with “compulsory labor,”
the Prosecution submitted in proof of its charge against Keitel Document
USSR-36, a letter by Reich Marshal Géring, in whom Hitler had vested general
powers within the framework of the Four Year Plan for this essential project—
Plan Barbarossa-Oldenburg—as shown in the Green File. '

(3) Nor does the report or discussion of the Economic Staff East (Wirtschafts-
stab ‘Ost) of 7 November 1941 (USSR-386) touch upon the competency and respon-
sibility of OKW, because the Economic Staff East had nothing to do with the
OKW and the Defendant Keitel,

This is also proved by the Green File, the Thomas Document 2353-PS, and
Keitel’'s affidavit, Keitel Document Book 2, Exhibit Number Keitel-11.

The conclusicn drawn by the Soviet Russian Prosecution that “Proof is
established of the OKW commander having been primarily responsible for the
mobilization of labor in the Reich’ is erroneous, if the argument is to establish
responsibility on the part of the Defendant Keitel. If, on the other hand,
reference as commander of the OKW is made tc Hitler, this cannot be con-
tradicted.

(4) Document USSR-364 i a document from the OKH (High Command of the
Army), signed by the Quartermaster General of the Army, Wagner, It can be
seen from the distribution of the document that the OKW was not even informed
through the usual channels.

(5) Document USSR-366 mentions the name of the defendant as having
complained because: “OT (Organization Todt) units operating in the vicinity of
Lvov paid local laborers a daily wage of 25 rubles and because OT availed itself
of the services ot local factories.”

The Prosecution’s argument runs that “Keitel writes to Minister Todt...”
The document which was submitted does not reveal this, because it does not

10
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make any mention of such a letter. Inasmuch as the entire ‘economic administra-
tion znd the exploitation of the Eastern Territories had been transferred to the
Four Year Plan, OKW had no relevant office for thkds problem.

This becomes evident from the Green File just referred to, and from the
Fiihrer order for the “Barbarossa-Oldenburg Plan.’ Presumably, after discus-
sion of the basic question during the conference on the situation, Keitel once
again received orders from Hitler to get into touch with Reich Minister Todt.
This would then be one of the instances where the defendant merely served as
an instrument for the transmission of a Hitler order to the competent office with-
out the matter being in any way within the competency of the OKW. In any
case, the information conveyed by the document does not show in how far this
problem should be a charge on Keitel.

(6) Document USSR-106 is a Flihrer Order of 8 September 1942, dealing with
the employment of prisoners of war and the construction of field fortlﬁcatlons
behind the front. The heading of the Fiihrer order reads:

“The Fihrer,
“OKH. General Staff of the Army Operations Section 1.”

The order was signed by the Army General Staff and issued by Halder.
This proves conclusively that the Defendant Keitel or the OXKW was not involved.

(7) Nor is it possible to refer to Document USSR-407 for the establishment
of the defendant's participation. This document deals with the order given by
a local commander, who refers to alleged OKW instructions.

It has already been emphasized on several occasions that the OKW does
not mean Keitel. It may however be quite possible, as no date of the alleged
OKW order is mentioned in Document USSR-407, that this is one of the
numerous cases of confusion, especially since even in Armed Forces circles
the exact conception of the OKW was not known.

In any case the conclusion by the Soviet Russian Prosecution, after sub-
mission of this document, that “OKW and Keitel have not only  ordered the
mobilization of labor from the occupied part of Russia, but have worked directly
in the execution of this order” is incorrect and has not been proved.

Now there is still a category of documentary evidence which contains official
communiqués of the Extraordinary Commission for the determination and
investigation of War Crimes and Crimes against Humanity. I already some -time
ago dealt with the importance of official documents in the presentation of
evidence, and pointed out their limited value as evidence.

1f in this connection I discuss the official reports of the investigating com-
missions, then I do so because ostensibly they have been presented in order
10 incriminate Keitel, while in actual fact they furnish proof that the accu-
sations against Keitel and the OKW Staft are not based on any reasoning in
these very weighty Prosecution charges.

From the large number of documents concerning this I would refer to the
following:

Document USSR-4 has been submitied to show that the Soviet-Russian
. population was exterminated through intentional infection with typhus,
and that this was a case of a planned spreading of typhus-epidemics among
the Soviet population. For this the following, among others, are named as the
culprits (Page 10 of the document); “The Hitler Government and the Supreme
Command of the Armed Forces.”

Once again it- cannot be seeﬁ from the document ‘itself on what concrete
facts the commission supports the guilt of the “Supreme Command of the Ger-
man Armed Forces” and what military agency is thereby described. There is
no mention rmade of an order of ithe “Supreme Command of the German Armed
Forces” in any part of this lengthy document. However, since the Prosecution
have presented this document as proof of the guilt of the Defendant Keitel and
the OKW, I establish that this document cannot be valid as evidence for an
accusation against Keitel in this horrible charge.

. Document USSR-9 bears the heading:

“Report of the Extraordinary State Commission for the determination and
investigation of the atrocities of the Fascist German invaders and the
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damage caused to citizens, collective enterprises, social organizations,
State plants and imstitutions of the Soviet Union. :

“Regarding the demolitions and bestialities which the German Fascist
invaders have committed in Kiev.”

On Page 4 it is stated: By order of the German High Command German
Army units looted, blew up, and destroyed the old cultural monument, the
Lavra of Kiev. The following are described as responsible: “The German Govern-
ment and the German High Command and all officers and officials listed by
name.” From the speech of the representative of the Prosecution and from the
term, “the German Government and the German High Command” it can be
seen that the High Command of the Armed Forces and Keitel are to be accused
as having been responsible. This document lacks any positive statement on
which the Investigating Commission supports this judgment.

It is also shown here that the judgment of the investigating commission—
in any case with reference to the Defendant Keitel—is not basically supported.

Document USSR-35 is -a report “regarding the material damage which the
Fascist German invaders inflicted on State plants and institutions, collective
industries, and citizens of the Soviet Union.” °

This document states:

“The German armies and occupation authorities which carried out the
directives of the criminal Hitler Governhment and the High Command of
the Armed Forces, destroyed and looted the Soviet cities occupied by
them....”

To this it must be stated:

(1) The contents of this document do not show one single concrete “directive’
issued by the OKW or Keitel,

(2) The OKW had no authority to give orders, and therefore could not issue
directives. ’

(3) Therefore the findings of the State investigation commission, which for
formal reasons would not be binding for the Tribunal, cannot be considered
as justified insofar as the OKW and Keitel are concerned. .

(4) No opinion is going to be expressed as to the remaining contents of the
reports.

Document USSR-38 is entitled:

“Communication of the Extraordinary State Commission for the Deter-
mination and Investigation of the Atrocities of the Fascist German
invaders and their Accomplices. Regarding atrocities of the Fascist German
invaders in the city of Minsk.”

In this document it is stated on Page 1:

“Following instructions, which were issued directly by the German
Government, the Hitlerite military authorities destroyed without any
limitation scientific research institutes, et cetera... they exterminated
thousands of peace-loving Soviet citizens and also prisoners of war.”

Page 13 states:

“Responsible for the crimes committed by the Germans at Minsk... are
. the Hitler Government and the High Command of the Armed Forces.”

Nowhere in this document have either concrete or verifiable instructions
or orders by the Defendant Keitel or from the OKW been given.

Then, on Page 134, Paragraph 1:

In the documents previously quoted, either Keitel or the OKW
is named as the responsible party. However, during the Prose-
cution’s presentation many such official reports were quoted as
evidence for Keitel’'s guilt, which do not even mention either the
name of the defendant or the OKW. In this connection, I draw
your attention to Documents USSR-8, 39, 45, 46, and 63. I only
ask the Tribunal to examine the remaining documents with equal
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care in order to ascertain whether, if submitted in connection with
Keitel and the OKW, they allow Keitel’'s guilt to be concluded or
"whether that is not the case. In this connection I should like to
add that I am not going to read, and am not referring to, the
remarks at the bottom of Page 134 (USSR-3).

I beg the Tribunal to take note of my statements on the eco-
nomic exploitation of the occupied territories—Pages 137 to 142—
without my reading them. Since Reich Marshal Goring’s defense
counsel has already dealt with this problem and has clarified the
spheres of competency and responsibility, it would mainly be
repetition for me to speak on it. However, I wish to draw attention
to this part of my presentation and beg the Tribunal to take

judicial notice of it.

In the war against Poland as well as later in the West, extended on the
basis of experiences in Poland, expert personnel trained in military economy
were detached from the Armed Forces Economic Office in the form of small
staffs and units to the Army Groups and Army High Commands as expert advisers
and assistants in all military economic questions which resulted from the con-
quest and occupation of economically and industrially valuable territories. The
Economic Armament Office, together with the OKW, prepared the organization
of these groups of experts and technical detachments.

By and large, they consisted of: (a) Expert advisers with the unit stafis
(at first known as liaison officers of the OKH Economic Armament Office); (b)
Reconnaissance Staffs for factories and raw materials important to war economy;
(c) technical detachments and formations for security, repairs, and protection
from destruction of essential and vital plants and supply installations. -

This organization was prepared by the OKW (Economic Armament Office)
because it relied on expert research personnel from all three branches of the
Armed Forces and civilian economy with the “technical emergency aid” (Tech-
nische Nothilfe). The Army completed the set-up itself.

The organization was subordinated to the senior troop commanders in charge.
Their employment took place exclusively on the orders of the troop command,
for which each adviser submitted suggestions from time to time to the unit
staffs (the General Staff Ib or the Chief Quartermaster).

The missions of these technical detachments were: (a) Advising the com-
mand concerning the importance and significance of industrial plants and
supply installations (fuel, water, electric current, repair plants, mines, et cetera);
(b) Protection of these installations from destruction by the enemy and our own
forces and the civilian population; (c¢) Utilization for the purpose of Germany’s
conduct of the war for troops and population; (d) Examination of essential and
vital plants and establishment of their productive capacity for German use; (e)
Establishment of raw material supplies of metals, ore, coal, fuel, et cetera, for
reindustrialization or Germany’s conduct of the war.

All functions, with the exception of those mentioned under (d) and (e),
served exclusively to. supply the fighting troops, the occupational troops, and
the native population. The statistical collections (d) and (e) were reported,
through military channels to the competent offices at home (Plenipotentiary fo
Economy, Four Year Plan, Minister of Armaments) who had to make disposi-
tion concerning use and utilization. The Armed Forces itself had no independent
right of action.

It is correct ihat (according to the Thomas book 2353-PS) raw materials and
also machines were removed to Germany for the production of implements of
war as the Prosecution charges, since both had served the enemy’s. conduct
of the war and had necessarily gone out of production. No military agency could
order the removal to Germany, because it had no right at all to dispose of “booty”
of this sort. Only the three highest Reich authorities mentioned could effect
such a removal on the basis of a general authority by the Fiihrer or a special
order by him to the Commander-in-Chief of the Army. The OKW and the Chief
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of the OKW, as well as the Economic Armament Office, had no right of disposi-
tion and command outside of their own fields, nor did any separate chain of
command exist from the OKW Economic Armament Office to these detach-
ments, et cetera. The communications and report chain ran via the unit staffs
to the OKH Quartermaster General, with whom the highest Reich authorities
(Food, Economy, Armament Ministry, Four Year Plan) had representatives who
reported to their departmental chiefs. Orders by the Defendant Keitel as Chief
of the OKW concerning utilization, use, or seizure of economic goods have not
been given; this follows from Document 2353-PS.

The unified leadership of the entire war economy in France and Belgium
was then centered in Reich Marshal Goring as Delegate of the Four Year Plan
by the Fihrer Decree of 16 June 1940.

For determining the responsibility it is of significance that 'the staff of the
Economic Armament Office examined the problems which concerned the arma-
ment economy and utilization of economy in the occupied terrltorles Theix
appraisals, which in this respect were regarded as decisive, are collected ‘in Docu-
ment EC-344, coming from the Foreign Department in the OKW (headed by
Admiral Canaris).

With reference to Articles 52, 53, 54, and 56 of the Hague Convention of Land
Warfare, it is explained therein in connection with total warfare that “economic
rearmament’” must be regarded as forming part of the “belligerent enterprise,”
and accordingly all industrial supplies of raw materials, semifinished and manu-
factured goods as well as machinery, et cetera, are to be regarded as serving
the war effort. Therefore, according to the viewpoint of the author of this
opinion, all these goods are liable to be seized and used Against compensation
after the conclusion of peace. Furthermore, the problem of the need for war
is examined and Germany’s state of economic difficulty at that time is already
affirmed. For the judgment of the Defendanht Keitel this opinion is of significance
ingsofar as the well-known Foreign Department under the responsible léadership
of Admiral Canaris as late as November 1941 gave vent to an opinion which
justified the economic utilization of the occupied countries. That was the office
which concerned itself with problems of international law and on which the
Defendant Keitel based his confidence.

An organization for all economic requirements and intended to supersede the
former organization was created for Russia on the basis of experiences in the
West by Reich Marshal Goring by virtue of a general delegation of authority by
the Flihrer.

The chief of the Economic Armament Office together with State Secretary
Korner drew up this organization for Reich Marshal Goring without participation
by the Chief of the OKW. The Chief of the OKW for this purpose put General
Thomas at the disposal of Reich Marshal Goring. The Chief of the OKW did not
acquire any influence at all on this organization, and severed his own and the
OKW'’s connection with it after Reich Marshal Géring had received full powers
and the OKW had put General Thomas at his disposal. General Thomas thus
acted solely on instructions by Reich Marshal Goéring. The OXKW and the
Defendant Keitel were never under Reich Marshal Goring’s orders nor were
they bound by his instructions. The Defendant Keitel was not represented in
Goring’s Economic Staff and had nothing to do with the Eastern Economic Staff
(See Thomas bogk, Page 366).

The execution of the work was centrally dlrected by ‘the Economic Opera-
tions Staff in Berlin as part of the Four Year Plan. The local higher command
in ‘the Eastern district was under the Eastern Economic Staff. To this organiza-
tion was also attached the troops’ supply department. The OKW, and the
Defendant Keitel as Chief of the OXW, never issued: orders concerning the
exploitation, administration, or confiscation of economic property in occupied
territory. This is revealed in the book submitted by the Prosecution, Document
2353-PS. On Page 386 of this document, Thomas, in summamzmg, correctly stated
as follows:

“The Eastern Economic Operations Staff under the Reich Marshal or State

Secretary Korner was responsible for the whole economic direction of the

Eastern area; the state secretaries were responsible for departmental

instructions; the Economic Armament Office was responsible for the

reconstruction of the economic organization; the Eastern Economic Opera-
tions Staff was responsible for the execution of all measures.”
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The same is shown by Document USSR-10:
“Directives (of Reich Marshal Goring) for the unified conduct of economic
management in the zone of operations and in political administrative
areas to be subsequently established.”
This ought to prove that the OKW and Keitel are clear of any responsibility
for the consequences attendant upon carrying out the measures within the scope
of the Barbarossa-Oldenburg operation.

I now come to Page 143 and following pages, where I refer to
the assertion made by the French Prosecution regarding the par-
ticipation of the OKW and Keitel in the cases of Oradour and Tulle.

The French Prosecution have charged the Defendant Keitel in
person with the commission of war erimes and crimes against
humanity. The accusation concerns in particular the execution of
French civilians without a trial. In this connection the cases of -
Oradour and Tulle received special emphasis. They are recorded
in a report made by the French Government—Document F-236.
The French Prosecution stated: “Keitel’s guilt in all these things
is certain.”

In this connection it is not my task to discuss the frightful
events of Oradour and Tulle. As defense counsel for the Defend-
ant Keitel I have to examine whether the Prosecution’s assertion
that the Defendant Keitel bears any guilt or responsibility for
these atrocious happenings has any foundation.

You will understand that the Defendant Keitel attaches par-
ticular importance to the production of evidence to the effect that
he is not responsible for these terrible occurrences, and, further,
that when such things came to his knowledge he took steps to
have them cleared up in order that the actual offenders might be
brought to account. It is an indisputable fact that Keitel had no
direct part in these crimes. Any responsibility and guilt attaching
to the defendant can therefore be derived only from his official -
position. No orders of any kind bearing Keitel’s signature have
been submitted by the Prosecution, so that, whoever is guilty,
"Keitel is not, at any rate, among those directly responsible.

The terrible sufferings inflicted on a large number of French
villages are recorded in the notes of General Bérard dated 6 July
and 3 August 1944. T pointed out, when this document was sub-
mitted, that the submission of these complaints alone—that is,
unaccompanied by the replies, which are also in the hands of
the Prosecution—cannot convey an objective picture of the actual
facts, on which to base a pronouncement on the guilt of the
Defendant Keitel. As the Defendant Keitel, not being empowered
to issue orders in the matter, cannot possibly be taken into con-
sideration as the originator of the orders which led to the com-
plaint, any responsibility and guilt on Keitel's part can therefore
be ‘based only on the fact that he did not cause the necessary steps
to be taken on receiving information from the German Armistice
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Commission. What Keitel did or did not do can be gathered only
from the reply notes and from the directives issued by the OKW
to the German Armistice- Commission.

Here, too, the Defendant Keitel would have been unable to
provide proof to the contrary, had not the French Prosecution
themselves submitted a document, F-673, which was intended
to furnish proof of Keitel’s individual guilt. This document
was already read by the French Prosecution at the session of
31 January 1946:

“High Command of the Armed Forces; F.H. Qu., 5 March 1945; Secret.

“WFST./Qu. 2 (I) No. 01487/45 ¢.

“Subject: Alleged Killing of French Nationals without Trial.

“German Armistice Commission; Group Wa/Ib No. 5/45 g.

“1) German Armistice Commission; 2) Commander-in-Chief West.

“Received: 17 March 1945. ”

“In August 1944 the French delegation of the German Armistice Com-

mission addressed a memorandum to D. W. St. K. (German Armistice

Commission) describing in detail incidents leading io the alleged shooting

without justification of Frenchmen during the period of 9 to 23 June 1944.

Statements made in the French note were almost entirely made in such

detail that an examination by Germany was Dpossible without any

difficulty.

“On 26 September 1944 the High Command of the Armed Forces charged

the German Armistice Commission with the handling of the case. There-

upon, the German Armistice Commission asked theé Commander-in-Chief

West to investigate the incidents and to take action with regard to the

representation of facts given in the French memorandum.

“On 12 February 1945 the German Armistice Commission was informed by

the Judge of Army Group B that since November 1944 the case was in the

hands of Army Judge of Pz. AOK/6 (6th Armored Army Command) and
that Pz. AOK/6 and 2. SS Pz. Division ‘Das Reich’ (2nd Armored SS

Division ‘Das Reich’) had in the meantime separated from the Army

Group.

“Handling of this matter calls for the following remarks:

“The Frenchmen, and the delegation of the Vichy Government, have made

the grave charge against the German Armed Forces of numerous cases of

unjustified killing of French nationals, in other words, of murder.” Ger-
many’s interest demanded a reply to this charge at the earliest possible
moment. Considering the langth of time which has elapsed since receipt

of the French memorandum, it should have been possible fo take up at

least some of the charges and to refute them through actual investigation,

irrespective of subsequent development in military matters and the trans-

fer of troops incidental thereto. If even a portion of the charges made had

been refuted at once, the French people would have been shown that their

whole subject matter is based on doubtful material; but because mothing
was undertaken by the Germans, the opponents’ impression must be that

we are not in a position to answer these charges. .

“The manner in which this case was handled indicates that there possibly

still exists a great deal of ignorance as to the importance to be attached

to all reproaches against the German Armed Forces, to counteract any

enemy propaganda, and to refute immediately any purported German acts

of atrocity.

“The German Armistice Commission is hereby instructed to continue to

devote to this matter all possible energy. It is requested to render any

assistance possible, and particularly to take all steps for expediting
matters within its own sphere of action. The fact that Pz. AOK/6 (6th

Armored Army Command) no longer forms part of the forces of the Com:#

mander-in-Chief West is no reason to hold up the necessary investigations

in order to clarify and refute the French charges.
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«For information: Army General Staff (Gen. St. d. H); Headquarters
Gen./Qu.
“(signed) Keitel.”

This document of the OKW, signed by Keitel, shows that:

1. On receiving the French complaint of 26 September 1944,
the OKW issued orders to the German Armistice Commission to
investigate and deal with the matter.

2. The German Armistice Commission thereupon instructed
Commander-in-Chief West to investigate the incidents.

3. On receiving a letter from Army Group B, the OKW ex-
pressed itself as follows:

“It was in the German interest to answer these charges at

the earliest possible moment.

“This case shows that there is still widespread ignorance

as to the importance of combating all imputations made

against the German Armed Forces and all enemy propaganda,
and of refuting immediately any alleged acts of atrocity on
the part of the Germans.

“The German Armistice Commission is hereby instructed

to continue to pursue their investigations as energetically as

possible. It is requested that every possible assistance be
rendered to the commission and that all possible steps be
taken to expedite matters in your own sphere of action. The
fact that Pz. AOK/6 is no longer under the jurisdiction of

Commander-in~Chief West is no reason for discontinuing the

necessary investigation in order to clarify and refute the

French charges.” :

It may therefore be considered as proved that in this case the
Defendant Keitel, on receiving information, took energetic steps
in accordance with the range of his competency as Chief of the
OKW, and as far as he was in a position to do so. This eliminates
the charge made by the Prosecution insofar as the Defendant Keitel
is concerned. At the same time, however, the way in which the
Defendant Keitel handled this case suggests that he acted in simi-
lar manner in other cases.

Mr. President, before dealing with the problem of hostages
which I may discuss later, I should like to discuss the grave
evidence on the Night and Fog Decree on Page 154.

War, which is frightful even under orderly international law, becomes atro-
cious when the last restraints are removed. Many terrible things have happened
during this war and it is impossible to tell which chapter of this book of sorrows
and tears is the saddest; but, in any case, one of the most lamentable chapters
is that of the treatment of hostages. In international law the question of
treatment of hostages is controversial. The taking of hostages is almost generaliy
admitted. Doubtless, although taking hostages is assumed to be admissible under
international law, that has as yet no bearing on their treatment. The treatment,
even more than the seizure, of hostages must be subject on the one hand to the
law of absolute military necessity which cannot otherwise be met, and, on the
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other, to the application of all possible guarantees to- prevent the indiscriminate
shooting of hostages as a principle. Any primitive and brutal handling of this
very institution, which is doubtful under international law and is apt to affect the
absolutely innocent, must be rejected.

Unfortunately, this problem which seldom arose in previous wars between
civilized people, acquired considerable importance-during World Wars I and Il
The cases previously taken into consideration and also explained in the Army
Manual 2g (H. Dv. 2g8) (Document Book 1, Exhibit Number Keitel-7) resuited from
military necessity of troops in operation. As happened with so many things in
this war, but especially due to the change-over from theater of operations to
rear area, there finally developed a broadening and degeneration in the applica-
tion of a principle which originally was indisputable according to international
law. '

The immediate connection with military necessity was absent, that is to say,
with military action; its place was taken by interests which naturally included
military safeguards, particularly of lines of communications between the front
zone and home. . .

It must be said that this fundamental change ought to have been recognized,
and ought to have been taken into consideration in the handling of the existing
rules governing hostages. The degeneration in the treatment of hostages was
decisively influenced by the fact that civil administrative and police organizations
claimed for themselves one of the extreme means of soldierly warfare and often
made use of it arbitrarily, wherever they wanted to break resistance, by arresting
people without concrete individual or even presumptive guilt and by treating
them from the viewpoint of reprisals. Collective arrests for individual offenses
come into this category. .

All these cases have nothing to do with the original facts in the cases of
hostages; but since the word “hostage” is used for all these cases, the Prosecution
ih many cases has placed on the Armed Forces a responsibility which they
should not bear.

I request the Tribunal, when judging this complex and when examining the
responsibility of the Defendant Keitel, to take into consideration:

(1) The concept of hostages, the basic conditions governing the taking of
hostages end their treatment had become known to all authorities in command
and their offices in the Armed Forces by the Army manual regulations (H.Dv. 2g)
before the war, especially before the campaign in the West. The Documents 1585~
PS, submitted by the Prosecution itself (discussions of the hostage question with
the Luftwaffe), and 877-PS (operation orders of the Army for “Case Yellow” and
the attack in the West, dated 29 October 1939) reveal that special regulations had
originally been issued for the seizure of hostages. Their application was justi-
fiably transferred to the Army offices and later to the military commanders who
were subordinate to the Army, never to the Armed Forces High Command (OKW).

(2) Nobody could be in doubt, according to existing regulations (H. Dv. 2g),
as to what authority Army commanders had and as to who had to make a
decision on a possible shooting of hostages. No supplementary order or supple-
mentary regulation was ever issued by the Armed Forces High Command (OKW).
The letter from Falkenhausen (Military Commander in Belgium), dated 16 Septem-
ber 1942 (Document 1534-PS), mentioned by the Prosecutior, and the report of this
military commander (1587-PS) are not addressed to Keitel, but quite correctly
to his superior office, the Army High Command (OKH) Quartermaster General;
Keitel received neither the letter nor the report. Whether Hitler- received them
in his capacity of Supreme Commander of the Army and military superior of the
military commanders, Keitel does not know.

(3) The OKW was not informed of the cases in which inhabitants of the
occupied territories were mistakenly and falsely described as hostages and treated
without legal procedures.

(4) Whenever hostages, without being connected with the plots and terror
acts against the occupying power, were held responsible for them without
local or material connection, such practice is contrary 1o service regulations.

(5) Insofar as the OKW or the Defendant Keitel was approached by military
agencies in individual cases referring to hostage problems, for example by the
Military Commanders in France and Belgium, the evidence has shown that the
“hostages” to be shot were to be selected from the circle of persons already
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sentenced to death by virtue of the law. However, so that this should not be out-
wardly recognized—for producing the desired deterrent effect—it was to be
announced that hostages had been shot. - '

The French Prosecution has cited the OKW and Keitel in connection with this
complex by means of Document 383-PS, which is the same as UK-25, a Fiihrer
order of 16 September 1341 drawn up by Keitel. This document, whose contents
are monstrous, does not, however, have anything to do with the question of taking
hostages and the treatment of hostages. The word “hostages’” does not appear in
the text. From the subject and from the contents it can be seen that this is an
order designed to combat the resistance movement in the eastern and south-
eastern war theaters, and therefore is related to the basic principles of the so-
called ideological war against the Soviet Union, which has been already dealt
with at another place, and condemned. When the communication of 18 September
1941 was addressed to the Military Commander in France by the High Command
of the Army for information purposes the latter had already decreed the so-called
“Hostages Law” (Document Number 1583-PS). Accordingly no causal connection
existed, as the French Prosecution has assumed, between the directives signed
by Keitel and ordered by Hitler in Document 389-PS, and the hostage legislation
in the West. The latter had been decreed without collaboration or consultation
of the OKW. The agency to which the Military Commanders in France and in
Belgium were subordinated was the High Command of the Army (OKH), and not
the OKW; the agerrcy which specialized in this matter was the Quartermaster
General (in the OKH). With regard to this it must also be considered that.at this
period of time Hitler himself was the Commander-in-Chief of the Army, which
explains the above-mentioned references to the OKW. In reality, they were not
references to the OKW, but to Hitler as Supreme Commander of the Armed
Forces and Commander-in-Chief of the Army, which were partially routed through
Hitler's working staff (the OKW). This however establishes no competence and
thereby no responsibility of the OKW and the Defendant Keitel as Chief of
the OKW.

In conclusion I request permission to hand in some literature to the Tribunal
demonstrating present-day opinions pertaining to international law with regard -
to the question of hostages for consideration in the examination of these facls
in the case. I limit myself to reading the summarization of expert opinions and
military practices:

“In summarizing it must be said, concerning the question of taking

hostages and the execution of hostages, that according to existing

practices and probably also according to existing rules of international
law, the taking of hostages in occupied territory is permissible under
international law insofar as hostages are taken in order to guarantee the
proper legal behavior of the enemy civilian population. According to the
commentary by Waltzog, which is standard for the German conduct of
warfare, it is also a formal requirement, whenever hostages are taken
according to unwritten international law (common law), that such taking

of hostages, the reasons therefor, and in particular the thréat of their

execution must be brought to the knowledge of those for whose lawful

behavior the hostages are to go bail. The question as to whether it is
permissible to execute hostages cannot be interpreted unequivocally. The

German jurisprudents of international law, like Meurer. the Englishman,

Spaight, and the Frenchmen, Sorel and Funck, consider this permissible

in the extremes of emergency, and therefore not contrary to international

law.” )

During the whole course of this Trial, no order made such a
deep impression on the mind of the public as did the Night and
Fog Decree. This was an order which originated during the fight
waged against acts of sabotage and against the resistance move-
ment in France. As a result of the withdrawal of troops in con-
hection with the campaign against the Soviet Union, the number
of plots aimed against the security of  German troops stationed
in France, and in particular the acts of sabotage aimed at the
destruction of all means of communication increased daily. This
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necessitated increased activity on the part of the counterintel-
ligence offices, which in its turn led to proceedings being taken
and sentences being passed by military courts against members of
the resistance movement and their accomplices. These sentences
were very severe. In addition to a large proportion of death
sentences, sentences of imprisonment were also passed. The reports
made almost daily during the situation conferences led to violent
disputes in which Hitler, in accordance with his usual habit, tried
, to find someone on whom to put the blame; in this instance he
fixed upon the far too cumbersome handling of military justice.
In his spontaneous and explosive way, he ordered directives to
be worked out for a rapid, effective, and lasting intimidation of
the population. He declared that imprisonment could not be con-
sidered an effective means of intimidation. To Keitel’'s objection
that it was impossible to sentence everyone to death and that
.military courts would, in any case, refuse to co-operate, he replied
that he did not care. Offenses found sufficiently grave to neces-
sitate the imposition of capital punishment without very lengthy
court proceedings would continue to be dealt with as before—
that is, by the courts—but where this was not the case, he would
order the suspected persons to be brought secretly to Germany
and all news of their fate to be withheld, since the publication
of prison sentences in occupied territory was robbed of its in-
timidating effect by the prospect of the amnesty to be expected
at the end of the war.

The Defendant Keitel thereupon consulted the chief of the
Judge Advocate’s Office of the Armed Forces and the chief of
the counterintelligence office (Canaris), who is also the originator
of the letter of 2 February 1942, Document UK-35, on the procedure
to be followed. When repeated applications made to Hitler to
refrain from this procedure, or at-least not to insist upon complete
secrecy, had no effect, they finally submitted a draft which we
have before us in the well-known decree of 7 December 1941.

The staff of experts and the Defendant Keitel had succeeded
in establishing the competency of the Reich Administration of
Justice for the persons removed to Germany (see last paragraph
of directives of 7 December 1941). Keitel had guaranteed this
stipulation by means of the first Enactment Decree governing the
directives, in which he specified (last sentence in Paragraph I, IV)
that unless orders to the contrary were issued by the OKW, the
case would be tarned over to the civil authorities in accordance
with Section 3, Paragraph 2, second sentence, of the Articles of
War. The defendant believed that in this way he had at least
made certain that the persons concerned would have the benefit
of regular court proceedings and that in accordance with the
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German regulations for the accommodation and treatment of pris-
oners. on trial and prisoners serving a sentence, there would be
no danger to life and limb. Keitel and his staff of experts reas-
sured themselves by the fact that however cruel the suffering and
suspense endured by those concerned might be, the lives of the
deported persons had at least been saved.

In this connection, allusion is also made to the text of the
covering letter of 12 December 1941. As the Codefendant General
Jodl stated during his examination, a certain wording was regularly
adopted to indicate that the signatory did not agree with the
order submitted. The covering letter begins with the words: “It
is the carefully considered desire of the Fihrer...”

The closing sentence runs: “The attached directives... represent
the Fiihrer’s views.’

Persons who recelved such. letters knew from that wording
that here was another order of the Fiihrer which could not be
evaded, and concluded that the order should be applied as leniently
as possible.

The letter of 2 February 1942 originated with the counter-
intelligence office (Amt Ausland Abwehr), and the original which
is before you must have been signed by Canaris. At that time
the defendant was not in Berlin where, after promulgation of the
decree of 7 December 1941, the matter was dealt with further.
Keitel, at the Fiihrer’'s headquarters, was not informed of the
contents of the letter.In connection with the above remarks, the
possibility of leniency in -application, which might be deduced
from the wording of the letter, resided in the fact that counter-
intelligence offices were directed “to insure as far as possible
before making the arrest that they were in possession of sufficient
evidence to justify a conviction of the offender.” The competent
military court had also to be approached before the arrest took
place with a view to ascertaining whether the evidence was
adequate.

In Germany the persons concerned were to be handed over to
the Reich Administration of Justice. The correctness of the Defend-
ant Keitel’s assumption in this respect is borne out by the fact
that Canaris, in view of his attitude with which the Tribunal is
familiar, would never have ordered a prisoner to be handed over
to the Gestapo. As . already stated, the Defendant Keitel did not
know of the letter of 2 February 1942.

Although the Defendant Keitel believed that he had succeeded
as far as possible in safeguarding those in question, the Night
and Fog Decree, as it was later called, weighed heavily on his
mind. Keitel does not deny that this decree is incompatible with
international law and that he knew that.
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What Keitel denies, however, is that he knew—or that prior
to the Nuremberg Trial he knew—that on arrival in the Reich
the persons involved were imprisoned by the Police and then
transferred to concentration camps. This was contrary to the
meaning and purpose of the decree. The Defendant Keitel could
not know of this because in cases which did not involve proceed-
ings by a military court, the competency of the Armed Forces only
extended to turning over the persons concerned through the com-
petent military court officials to the Police to be transferred to
Germany and there turned over to the Administration of Justice.
The Defendant Keitel is unable to say from his own knowledge
why so many persons were brought into concentration camps and
there subjected to the treatment known as “Night and Fog,” as
described by - witnesses who have appeared here. The evidence
‘presented to this Tribunal must lead to the conclusion that all
political suspects who, as a result of political measures, were
removed from the occupied territories to Germany for detention
in concentration camps were without the knowledge of the military
authorities . designated “NN” prisoners by the Police, for according
to the testimonies we have heard the majority of persons in “NN”
camps had not been formally sentenced by military courts in
occupied territories for transfer to Germany.

It is evident therefore that Police authorifies in the occupied
territories made use of this decree as a universal and unrestricted
carte blanche for deportations, exceeding every conceivable limit
and disregarding the exclusive rights exercised by the military
authorities and the rules of procedure imposed upon them.

Such a state of affairs in the occupied territories without the
knowledge of the Armed Forces authorities can only be explained
by the fact that as a result of the appointment of Higher SS and
Police leaders the military commanders of the occupied territories
no longer had executive powers in Police affairs and that these
Higher SS and Police leaders received their orders from the Reichs-
fihrer SS.

* The Reichsfiilhrer SS and the Higher SS and Police leaders were
never authorized by the OKW to apply this decree, which was
intended as a police executive measure to be used only by the
Armed Forces. The decree affected only those offices of the Armed
~ Forces exercising judicial authority; and it is clear from the wording

that ‘it was restricted to these and drafted to apply to them.

The German Armistice Commission’s letter of 10 August 1944
(Document 843-PS) proves that the OKW really had no knowledge
of this improper application of the decree of 7 December 1941. It
says there: . '
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“...that the basis for arrests seems to have undergone a
.change, since in the early stages they were only made in
individual cases of attacks on the Reich or the occupation
forces; in other words, those elernents were apprehended who
had played an active part in definite cases”—and who were
liable to punishment under those articles of the Hague Con-
vention which refer to land warfare—“whereas at pregent...
numerous persons are also being deported to Germany who,
on account of their anti-German sentiments, are being Te-
moved from France as a precautionary measure.

Paragraph 4 of that letter contains the following passage

“The above-mentioned decree is based on the condition that
the persons arrested will be made the subject of judicial pro-
ceedings. There is reason to believe that on account of the
number of cases—especially those coming within the scope
of precautionary measures—such proceedings are now fre-
quently dispensed with and prisoners are no longer confined
in the detention or penal institutions of the German legal
authorities, but in concentration camps. In this respect, too,
there has been a considerable change as compared with the
original provisions of the decree...”

The OKW’s reply of 2 September 1944, which is signed by
Dr. Lehmann, refers expressly to the directives of the Fiithrer decree
of 7 December 1941, the so-called Night and Fog Decree. It con-
tains no statement to the effect that the original conditions for
deportation to Germany were changed by the OKW.

This reply, however, was sent from Berlin without the knowl-
edge of the Defendant Keitel; and the Armistice Commission’s letter
was -obviously also sent to Berlin, where the legal department of
the Armed Forces was situated. Keitel himself was at the Fiihrer’s
headquarters and did not hear of the correspondence.

It must be admitted that failure to reply immediately to the
German Armistice Commission’s letter of 10 August 1944, with the _
explanation that this constituted an abuse of the decree of 7 Decem-
ber 1941 and the directives issued in connection with it, was a grave

-omission. An investigation should have been initiated at once in
order to find and punish those responsible for this abuse. Insofar
as the Tribunal should regard Hitler’s military staff as guilty, the
Defendant Keitel accepts responsibility within the scope of his gen-
eral responsibility as Chief of the OKW.

THE PRESIDENT: Perhaps this will be a convenient time to take ,
a recess.

. [A recess was taken.]

S
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DR. NELTE: Mr. President, the Prosecution have charged the
Defendant Keitel with participating in the deportations for the pur-
pose of obtaining forced labor. In this connection Keitel declares
that his competency did not cover the procurement, recruiting, and
conscription of people in the occupied territories nor did it cover
allocation of the labor forces procured in this way for the armament
industry. The Codefendant Sauckel confirmed this in his testimony

~of 27 May 1946.

Mr. President, I should like to have official notice taken of
the following statements without my reading them. My colleague
Dr. Servatius, according to our agreement, will explain the con-
nection between the Armed Forces replacement and the procure-
ment of manpower through the Plenipotentiary General for the
Allocation of Labor.

The Codefendant Sauckel gave the following testimony:

“Question: You mean by that that the OKW and the Defendant Keitel had
no functions whatsoever appertaining to the matter of procurement,
recruiting, and conscription of labor in the occupied territories?

“Answer: He had no function whatsoever appertaining to this matter.
I got in touch with Field Marshal Keitel, because the Fiihrer frequently
charged me to ask Field Marshal Keitel to transmit his orders by phone
or by instructions to the army groups.

“Question: Did the OKW, and in particular Keitel as Chief of the OKW,
have any function appertaining to the gquestion of labor allocation in the
homeland?

“Answer: No; -because the commitment of workers took place in the eco-
nomic branches for which they had been requested. They had nothing to do
with the OKW.”

During the cross-examination by General Alexandrov documents were pre-
sented which, according to the opinion of the Prosecution, should prove the
participation of Keitel and the OKW. In this connection it must be examined
whether and in what way the OKW and Keitel had participated in the sphere of
duty of Defendant Sauckel as Plenipotentiary General for the Allocation of Labor
(GBA). Document USSR-365, presented by the Prosecution, contains the basic
provisions concerning spheres of tasks and powers of the GBA, the decree of
21 March 1942 about the appointment of Sauckel as GBA, the order of Goring as
Delegate for the Four Year Plan dated 27 March 1942, the program for labor
allocation, and the task and solution as conceived by Sauckel.

These documents give expression to the relationships and contacts of the GBA
with many offices. These relationships and contacts vary in their nature.

The jurisdiction and the official channels in the sphere of tasks of the GBA
are clear: He is the spokesman for the Four Year Plan (Order Number 3 of
27 March 1942) and he was therefore subordinate to Reich Marshal Goring and
Hitler, who was kdentified with the Four Year Plan. The relationships and con-
tacts of the OKW or Keitel with the GBA and his sphere of tasks, according to
the outcome of the evidence (ftestimony of Keitel, Sauckel, and the documents)
were as follows: '

The replacement system for the whole Armed Forces was under the juris-
diction of the Defendant Keitel in his capacity as Chief of Staff of the High
Command of the Armed Forces (OKW). Losses at the front were reported to the
OKW by each individual branch of the Armed Forces and at the same time
replacements were requested.

On the basis of these requests, Keitel submitted a report to the Fiihrer,
according to which replacements had to be procured for the troops of the various
branches of the Armed Forces at certain designated times by the service com-
mands through their replacement inspectorates.
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The replacement inspectorates consequently called up the recruit year group,
besides those draftees who had been deferred up to that time. With the war
progressing, the result was almost invariable that, for instance, the Armament
Ministry (for the deferred employees of the armament industry), the Ministry for
Agriculture (for the deferred employees of agriculture), the Transportation Ministry
(for the deferred employees working for the railroad), et cetera, made the
greatest difficulties with regard to the demands of the replacement authorities,
and protested against them.

They pointed out that the tasks of the various departments would suffer
dangerously if the deferred employees were removed without further ado. The
competent ministers requested that before the release of deferred employees new
workers should be procured to make up for those released.

Therefore, the matter was referred by way of the labor offices to the Pleni-
potentiary General for the Allocation of Labor (GBA), whose task it was to
procure the necessary manpower for the domestic labor allocation required. The
Defendant Sauckel as the GBA, who as a special deputy personally did not have
at his disposal an independent organization of his own for the recruiting, procure-
ment, and possible conscription of labor, was therefore forced to get in touch with
the competent authorities in the occupied territories for the execution of his task.

(@) In the occupied territories under civil administration (Holland, Norway,
East), it was the Reich Commissioner who had to assist Sauckel.

(b) In the territories under military commanders (France, Belgium and the
Balkans) it was the Quartermaster General of the Army.

(c) In Italy, in the highest instance, it was the Ambassador, Rahn.
This is obvious from the decree of 27 March 1942.

Before Sauckel became active in the execution of his task in the various terri-
tories, he ihvariably turned to Hitler, whose subordinate he was with respect to
the Four Year Plan, in order to obtain through his instructions the necessary
backing by the local authorities. This was done in such a way that the order was
issued to the local authorities to give Sauckel the assistance which he considered
necessary for the execution of his task. The Defendant Keitel was not present at
such discussions between Hitler and Sauckel, nor did he have any jurisdiction eor
competence in these questions. However, somebody had to inform the local author-
ities about Hitler’s orders, and the result was that Hitler, who did not recognize
any difficulties of jurisdiction, told the next best man to inform the local author-
ities about Sauckel and to point out Hitler’s wish to grant him all the necessary
assistance.

These “next best” were Keitel, for the military administration of the occupied
territories, or Dr. Lammers, for the territories under civilian administration.

Such was the contact which existed between Keitel and Sauckel in this matter.
How the details of recruiting or otherwise procuring labor were carried out was
not within the competence of the OKW, nor did they receive any reports on the
matter. The interest of the OKW was limited to the fact that the required number
of soldiers were placed at its disposal through induction by the replacement
authorities. In particular, the OKW and the Defendant Keitel had nothing to do
with the allocation of the labor procured by the Plenipotentiary General for the
Allocation of Labor within war economy; this was solely the business of the
labor offices, where firms requiring labor requested the workers deemed necessary.

(1) The name of Keitel stands at the beginning of Sauckel’s activity, as sub-
mitted by the Prosecution, because Keitel was cosignatory to the Fiihrer decree
concerning the Plenipotentiary General for the Allocation of Labor (Document °
USSR-365). From repeated references of the Prosecution to this fact the conclusion
must be drawn that apparently it sees in this cosignatory act of the Defendant
Keitel the beginning of a chain of developments, at the end of which stood such
frightful happenings as were presented here,

In this connection I would refer to the significance, expounded elsewhere,
of the cosignature by Keitel as Chief of the OKW on such decrees of the Flihrer.
“This fact, which penally cannot be considered as determinative, does not constitute
guilt for the reason that all conception of the events occurring during the further
course of developments was lacking.

(2) If the Fiihrer's decree of March 1942 provides the legal origin of the
Plenipotentiary General for the Allocation of Labor (GBA), the first step in the
participation of this official is also connected with the name of Keitel as head
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of the OKW, as the personnel replacements matters were subordinated to.him
and he made his requests for replacement of losses at the front fo the s,ub_ord_ma_te
military replacement offices. Here also the same applies as in (1), as neither an
appreciable determinative effect nor criminal guilt was involved.

(3) Owing to the situation, as characterized by the shortage of manpower,
there came into being a purely factual connection between the military
perscnnel requirements and the requirements of the economic replacement of
workers, without Keitel thereby coming in contact with the GBA either as regards
competénce or orders.

Sauckel confirmed the statement of Keitel that the OKW had nothing to do
with the recruiting, levying, or any other mobilization of labor, nor with the
allocation of the labor procured for German economy.

I have to refer to some documents which the French Prosecution
have submitted to incriminate the OKW and Keitel on account of
active participation in deportation. These are Documents 1292-PS,
3819-PS, 814-PS, and 824-PS.

The first document is a marginal note by the Chief of the Reich
Chancellery, Dr. Lammers, on a conference with Hitler, at which
the question of procuring labor for 1944 was discussed. The Defend~
ant Keitel took part in this discussion. Annexed to this report is
a copy of a letter from the Defendant Sauckel dated 5 January 1944,
in which he sums up the results of the conference of 4 January and
proposes a Fiihrer decree. I quote the following passages:

“5. The Fiihrer pointed out that all German offices in occu-
pied territories and countries within the Tripartite Agreement
must become convinced of the necessity of taking in foreign
labor, in order to be able. to give uniform support to the
Plenipotentiary General for the Allocation of Labor in carry-
ing out the required organization, propaganda, and police
measures.”

I quote from the penultimate paragraph: ' L

“In my opinion the decree should in the first place be sent to
the following offices.

“3. The Chief of the OKW, Field Marshal Keitel, for the

" information of the Military Commanders in France and Bel-
gium, the Military Commander Southeast, the General accred-
ited to the Fascist Republican Government of Italy, the
chiefs of the army groups in the East.”

The document therefore proves that Field Marshal Keitel took
part in a conference, without, however, stating his point of view -
on the problem of labor procurement; and that he was to be in-
formed of the Fiihrer decree so that the military commanders might
be informed. This confirms what the Defendant Keitel stated in
the passages which I have not read as to how he came to be con-
cerned with this question. The second and third documents refer
to a conference in the Reich Chancellery on 11 July 1944, in which
Field Marshal Keitel did not take part.
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Now the French prosecutor has made the statement that the tele-
type is an order issued by Field Marshal Keitel to the military
commanders to carry out the decisions of the conference of 11 July.
M. Herzog has said in this connection that Keitel’s order was dated
15 July 1944. A brief examination of the document, a photostat,
shows it to be a teletype dated 9 July, containing an invitation
from the Chief of the Reich Chancellery, Dr. Lammers, to a confer-
ence on 11 July, which invitation Keitel transmitted to the military
commanders.

This was, therefore, an error. The conclusions based by the
Prosecution on this document are therefore also invalid, but the
document is interesting from another point of view as well. It con-
tains the following statement:

“The following directives will govern the attitude of military

commanders or their representatives:

“...1I refer to my directives for the collaboration of the

Armed Forces in the procurement of labor from France

(OKW/West/ku (Verw. 1 u. 2 West) Nr. 05210/44 geh.).”

The Defendant Keitel requested me to call the attention of the
Court to this method of expression for the following reasons:.
Numerous documents bearing the signature “Keitel” have been
submitted here. In accordance with his position, which has already
been described and which excluded all powers of command, Keitel
never used the first person in communications or transmissions of
orders. Apart from this document, only one -other teletype was
" submitted by the Prosecution in which the first person is used.
In consideration of the large number of documents which bear
out Keitel’s statement, his claim that he was transmitting an
order from the Fiihrer must be believed; and, indeed, the whole
style of wording is that of a Fiihrer order.

~General Warlimont (Document 3819-PS) also expressly refers
during the conference of 11 July to a “recently issued Fiihrer
order,” the contents of which as reproduced by him are exactly as
contained in the teletype directive bearing the signature “Keitel.”

The newly-submitted Document F-824 (RF-1515) is also signifi-
cant and confirms the evidence given by the Defendant Keitel. This
is a letter written on 25 July 1944 by the Commander-in-Chief West,
Von Rundstedt, who in the meantime had become the Chief of the
Military Commanders in France and Belgium. It states that “by
order of the Fiithrer the demands of the GBA and of Speer are to
be fulfilled”; further, that in the event of evacuation of the battle
area measures must be taken to secure refugees for labor and
finally, that reports on the measures taken must be sent to the OKW.

This reference to the Fiihrer’s order shortly after 11 July 1944
shows, as does Warlimont’s statement, that no directives from Keitel
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or the OKW existed. It may therefore be considered proved that
neither Keitel himself nor the OKW had any part in measures for
the recruitment or conscription of labor. The OKW was the office
responsible for transmitting the orders which Hitler as Sauckel’s
superior wished to forward to the military commanders; it had no
competence and no legal responsibility.

Nor is this complex in line with subjects within the ministerial
scope of the OKW, where at least there functioned a team of experts
providing an opportunity for voicing objections.

In the sphere of labor procurement and labor commitment Keitel
was in contact with Sauckel’s activities at the following points:

(a) He was cosignatory of the Fiihrer’s decree of 21 March 1942
concerning the appointment of the GBA;

(b) He transmitted Hitler’s orders to support the activities of the
GBA by special instructions to the local m111tary authorities in the
occupied territories.

Now, the French Prosecution, at the session of 2 February 1946,
made the following statement in regard to the deportation of the
Jews, within the scope of the Defendant Keitel's responsibility: -

“I shall discuss the order for the deportation of the Jews later;

and I shall prove that in the case of France this order was

the result of joint action on the part of the military govern-

ment, the diplomatic authorities, and the Security Police. This

- leads to the conclusion that: (1) the Chief of the High Com-
mand, et cetera; (2) the Reich. Foreign Minister, and (3) the
Chief of the Security Police and Reich Security Main Office
(RSHA) must necessarily have been informed of and have
agreed to this action, for it is clear that through their official
functions they must have learned that such measures con-
cerning important matters were taken, and also that the deci-
sions were invariably made jointly by the staffs of three
different administrations. These three persons are therefore
responsible and guilty.”

If you examine the very detailed treatment of this point of the
Indictment you will find that the High Command of the Armed
Forces is not mentioned and that no document is produced which
originates either with the OKW or with the Defendant Keitel. It
appears from the Keitel affidavit, Document Book 2, that the mili-
téry commander for France, who is mentioned several times, was
not subordinated to the OKW. In handling this question the Prose-
cution have attempted to prove that the “Army’” as M. Faure says,
co-operated with the Foreign Office and the Police, and is endeavor-
ing to place responsibility for this co-operation upon the highest
authorities, that is, in the case of the Army, on the OKW, and

v
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therefore on Keitel. This deduction is erroneous. In order to make
that clear, I must point out that there was a military commander
in France. This military commander was invested with civil and
military autherity and represented the defunct state authority, so
that in addition to military tasks he had police and political func-
tions. The military commanders were appointed by the OKH and
received their orders from the latter. It follows that on this ques-
tion they had no direct relations with the OKW. Since the Defend-
ant Keitel as Chief of the OKW was not superior to the OKH, there
is likewise no direct relation either of subordination or seniority.

M. Faure’s statement in this connection is unfortunately true. In
France there existed a large number of authorities who worked
along different lines, contradicted each other, and frequently en- .
croached upon each other’s spheres of competency. The OKW and
the Defendant Keitel had actually nothing to do with the Jewish
question in France or with the deportations to Auschwitz and other
camps; they had no powers of command or control, and therefore
no responsibility.

The fact that the letter K in the telegram of 13 May 1942 (Docu-
ment RF-1215) was interpreted to mean Keitel is characteristic of
the attitude adopted by the prosecuting authorities, all of whom
assumed that the Defendant Keitel was implicated. The French
Prosecutor has fortunately cleared up the error.

The Prisoner-of-War Question.

The fate of prisoners of war has always aroused considerable
feeling. All civilized nations have tried to alleviate the fate of sol-
diers who fell into the hands ‘of the enemy as far as was possible
without prejudicing the conduct of the war. The reaching of an
agreement to be adhered to even when the nations were engaged
in a life and death struggle has been considered one of the most
important advances of civilization. The torturing uncertainty with
regard to the fate of these soldiers seemed to -be ended; their
humane treatment guaranteed; the dignity of the disarmed oppo-

" nent assured.

Our belief in this achievement of human society has begun to
waver, as in the case of so many other instances. Although the
agreement was formally adhered to originally owing to the deter-
mined resistance of the general officers, we must nevertheless admit
that a brutal policy oblivious of the nation’s own sons and of any-
thing but its own striving after power, has in many cases dis-
regarded the sanctity of the Red Cross and the unwritten laws of
humanity. : '

The treatment of the responsibility of the Defendant Keitel in
the general complex of the prisoner-of-war system comprises the
following separate problems:
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{1) The general organization of the treatment of prisoners of |
war, that is, the German legislation on the prisoner-of-war system;
(2) the power of command over prisoner-of-war camps, which are
classified under Oflag, Stalag, and Dulag; (3) the supervision and
control of this legislation and its application; (4) the individual cases
which have been brought before the Court in the course of the.
indictment.

. Since the organization of the prisoner-of-war system has been
set forth as part of the presentation of evidence, I can restrict
myself to stating that Keitel was, by order of Hitler and within the
scope of his assighments as War Minister, in accordance with the
decree of 4 February 1938 competent and to that extent responsible:
(a) for the material right to issue ordinances within the entire local
and pertinent sphere, restricted in part by co-operation and co-
responsibility regarding the utilization of prisoner-of-war labor;
{b) for the general allocation of prisoners of war arriving in Ger-
many to the corps area commander, without having powers of com-
mand over prisoner-of-war camps and prisoners of war themselves;
(c) for the general supervision of the camps in the OKW area not
including those within the zone of operations, the rear Army area,
or the area of the military commanders, nor the Navy and Air Force
prisoner-of-war camps.

The competent office in the OKW was the “Chief of the Prisoner-
of-War Organization,” who was several times made personally
responsible by the Prosecution. The Defendant Keitel attaches im-
portance to the fact that the Chief of the Prisoners of War Organi-
zation was his subordinate through the Armed Forces Department.
Hence the responsibility of the Defendant Keitel in this domain is
~ self-evident, even in those cases in which he did not personally sign
orders and decrees.

The basic regulations for the treatment of prisoners of war were:
(1) The service regulations issued by the Chief of the OKW within
the scope of normal preparations for mobilization, and laid down
in a series of Army, Navy, and Air Force publications; (2) the
stipulations of the Geneva Convention, to which special reference
was made in the service regulations; (3) the general decrees and
orders which became necessary from time to time in the course of
events.

Apart from the freatment of Soviet Russian prisoners of war
who were subject to regulations on an entirely different basis, to
which I shall later make particular reference, the provisions of the
service regulations in accordance with international law, that is the
Geneva Convention, held good. The OKW exercised supervision
‘over the strict observance of these Army service regulations through
“an Inspector of the Prisoners of War Organization and, from 1943
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on, through a further control agency, the Inspector General of the
Prisoners of War Organization.

The representatives of the protecting powers and the Inter-
. national Red Cross may be considered as constituting an additional
control agency, which no doubt submitted to the various govern-
ments reports on inspections and visits to the camps, in accordance
with the provisions of the Geneva Convention. No such reports
have been submitted here by the Prosecution; I shall come back to
the charges made here by the French prosecutor. But the fact that
the British and American prosecutors, for instance, have not sub-
mitted such reports may well permit the conclusion that the pro-
tecting powers did not discover any serious violations with regard
to the treatment of inmates of prisoner-of-war camps.

The treatment of prisoners of war, which led to no serious com-
plaints during the first few years of the war with the Western
Powers—I except isolated cases like that of Dieppe—became more
and more difficult for the OKW from year to year, because political
and economic considerations gained a very strong influence in this
sector. The Reichsfithrer SS iried to get the Prisoners of War
Organization into his own hands. The resulting struggles for
power caused Hitler to turn over the Prisoners of War Organization
to Himmler from October 1944 on, the alleged reason being that
the Armed Forces had shown itself to be too weak and allowed
itself to be influenced by doubts based on international law.
Another important factor was the influence exerted on Hitler, and
through him on the OKW, by the labor authorities and the arma-
ment sector. This influence grew stronger as the labor shortage
increased.

The Party Chancellery, the German Labor Front, and the Prop-
aganda Ministry also played a part in this question, which was in
itself purely a military one. The OKW was engaged in a constant
struggle with all these agencies, most of which had more influence
than the OKW.

All these circumstances must be taken into consideration in
“order properly to understand and evaluate the responsibility of the
Defendant Keitel. As he himself had to carry out the functions “by
order,” and since Hitler always kept the problem of the Prisoners
of War Organization under his personal control for reasons pre-
viously described, the Defendant Keitel was scarcely ever in a
position to voice his own, that is, military, objections against instruc-
tions and orders.

The Treatment of Frénch Prisoners of War.

As a result of the agreement of Montoire, the keynote to apply
to relations with French prisoners of war became “collaboration.”
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1

Their treatment moved in the direction indicated by this; and dis-
cussions with Ambassador Scapini brought about a considerable
improvement for them. In this connection I refer to the affidavit
cof Ambassador Scapini, who states among other things:

“It is correct that General Reinecke examined the questions

at hand objectively and without hostility, and that he at-

tempted to regulate them reasonably when this depended on

his authority alone. He took a different attitude when the
pressure exercised on the OKW by the Labor Service—that

is by the Allocation of Labor—and sometimes by the Party

made itself felt.”

The prisoners of war used for labor were scarcely guarded,
and those employed in the country had almost complete freedom of
movement. By virtue of the direct understanding with the Vichy
Government there were considerable alleviations in comparison
with the rules of the Geneva Convention, after repatriation under
the armistice provisions had very considerably lessened the number
of the original prisoners of war.

To mention just a few...

THE PRESIDENT: Dr. Nelte, is there anything very important
in these next few pages, until you get to Page 1837

DR. NELTE: It is the treatment of the French.

THE PRESIDENT: If you would only deal with it in a very
general way. I should have thought there was nothing very impor-
tant until you get to Page 183 where you begin to deal with
the accusation in reference to the Sagan case. You see, it is -
12 o’clock now.

DR. NELTE: I believe that by 1 o’clock I shall be through. Or
am I to understand your remark to mean that you are limiting
my speech to a certain time? I asked you to grant me 7 hours
for my speech, and my request...

THE PRESIDENT: That is what the Tribunal's order was.
~ DR.NELTE: I submitted my request to the Tribunal, and be-
lieved I could assume that in this partlcular case my request was
granted, but if that is not the case.

THE PRESIDENT: Well, the Tribunal will give you until 12:30
on account of any interruptions which I may have made. But I
again suggest to you that there is really nothing between 178 and
183 which is of any real importance. »

DR.NELTE: I hope, Mr. President, that that does not mean

that these statements are to be considered irrelevant. I think my
subjective opinions...
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THE PRESIDENT: I said “of real importance.”

DR. NELTE: (1) Release of all prisoners of war born in or before 1900; (2)
release of fathers of families with numerous children and widowers with children;
(3) considerable alleviation of the mail and parcel facilities; increased German
support for officers’ and enlisted personnel camps by establishing institutions for
entertainment and physical welfare of the prisoners of war; (4) for officer candi-
dates, facilitation of their further training in their civilian occupation and care
by a French General, Didelet.

As Ambassador Scapini himself has testified, he and the members of his
delegation had complete freedom of correspondence with and access to all camps
and labor detachments, except for special military reasons in isolated cases. The
members of the delegation were able to speak to their prisoner comrades pri-
vately, like every representative of a protecting power, and they were particularly
able to make detziled inquiries about conditions with the French camp leader or
the trustees, who were elected by the prisoners of war themselves. In addition to
this, officers who had been selected by him personally were placed at his dis-
posal as his assistants.

The subsequent regrettable occurrences, as presented by the French Prose-
cution here, resulted from the deterioration of the political and military situation.
One of these occurrences was the escape of General Giraud, which Hitler, in spite
of all arguments brought by the OKW, used to have measures against the French
generals and officers increased in severity. The second decisive incident was the
Allied invasion of Africa, which led to general unrest and to numerous attempts
at escape. Finally, at the time of the last stage of the war, measures were applied
which can only be explained by the—I would call it catastrophic—morale.

In examining the responsibility of the Defendant Keitel it must be considered
that he did not possess any direct influence on the occurrences in the camps and
workshops. His responsibility can only be determined if it is proven that he had
caused a lack of necessary supervision, or that no intervention had taken place
after learning of such occurrences. In this respect, however, there is no proof of
guilt of the OKW.

The French Prosecution, in the charges against the Defendant Keitel, have
presented a note from Ambassador Scapini to the German Ambassador, Abetz, of
4 April 1941 under a collective number, F-668. This refers to the retaining of
French civilians in Germany as prisoners of war. This document states on Page 5:

“In order to facilitate the examination of the categories to be released,
I am transmitting enclosed a summarized chart, I am also enclosing a
copy of the note of the German Armistice Commission Number 178/41 of
20 January 1941, which refers to the decision of the OKW to liberate all
French civilians who are being treated as prisoners of war.

“I hope that the execution of this decision will be expedited through
this report, which I have the honor to submit to you.”

I have asked the French Prosecution to pass on to me the note of the German
Armistice Commission Number 178/41 of 20 January 1941, in which this decision
of the OKW is mentioned. I believe that the copy of this note, which was attached
to the communication of 4 April 1941 (Document F-668) should have been handed
over with this document, because it was part of this document. Unfortunately
this has not been done.

From the reference it ‘can be seen that the OKW, and thereby the Defendant
Keitel, held the view that things would have to be dealt with in a correct manner"
in accordance with the agreements with France, and that the OKW, which was
the proper authority for these fundamental orders with regard to the prisoners
of war, had decided to release all French civilians who were being treated as
prisoners of war.

It is difficult to recognize how this document can serve as evidence of‘ guilt
of the Defendant Keitel. Rather will this document have to be regarded as symp-
tomatic of the fact that the Defendant Keitel, when violations against existing
agreements came to his knowledge, saw to it that they were stopped.

The Treatment of ‘Soviet Russian Prisoners of War.

Hitler already regarded the prisoner-of-war problem as a personal domain of
his legislation, and the more time passed, the less he regarded it from the poinis
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of view of international law and military needs, but rather from a political and
economic angle. The problem in the treatment of Soviet Russian prisoners of war
from the very beginning was also subject to ideclogical considerations which for
him was the primary motive in the war against the Soviet Union. The fact that
the Soviet Union was not a member of the Geneva Convention was exploited by
Hitler, in order to obtain a free hand in the treatment of Soviet Russian prisoners
of war.

He stated to the generals that the Soviet Union felt equally free from all
stipulations which had been created by the Geneva Convention for the protection
of prisoners of war. One must read the decrees of 8 September 1941 (Document
Number EC-338, Exhibit Number USSR-356) in order to understand clearly Hitler’s
attitude. In the official document of the counterintelligence office (Amt Ausland
Abwehr) of 15 September 1941, rules were laid down, which were to be observed
according to international law, concerning the treatment of prisoners of war
where tha Geneva Convention did not apply between belligerents.

The Defendant Keitel has testified on the witness stand that he had accepted
the viewpoints laid down in this document and had presented them to Hitler.
The latter strictly refused to rescind the decree of 8 September 1941. He told Keitel:

“Your doubts originate from the soldierly conception of a chivalrous war.
Here we are concerned with the destruction of an ideology.”

Keitel noted this passage down- -word for word and added to his written state-
ment of 15 September 1941: ‘I therefore approve and countenance these measures.”

It was a typical example of Keitel expressing his doubts and Hitler taking
his final decision. Keitel stood up for these decisions and did not let his subordinate
offices know that he was of a different opinion. Such was his attitude. For this
also he is, within the limits of his official position, taking responsibility.

What Keitel actually thought is revealed in the excerpt submitted as Document
Keitel-6, Document Book 1, from the book Employment Conditions for
Eastern Workers and Soviet Russian Prisoners of War. The
Codefendant Speer has testified in cross-examination that he over and over again
told the Defendant Keitel that any employment of prisoners of war of any enemy
country in enterprises prohibited by the Geneva Convention was out of the ques-
tion. Speer further testified that Keitel several times rejected any attempt to
employ prisoners of war of any western nation in actual war plants.

The defense counsel for the Defendant Speer will also deal with this question
in detail.

In addition, I just want to submit certain individual cases charged against the
Defendant Keitzl personally by the Prosecution, that is to say, cases where, in the
cpinion of the Prosecution, he is supposed to have exceeded the limits of the -
general responsibility inherent in his position.

I should not like to omit that case which was repeatedly men-
tioned—and rightly so—in the course of the evidence, the case of
the 50 Royal Air Force officers, the shameful case of Sagan.

It particularly affects us as Germans, because it shows the utter
lack of all restraint and proportion in the orders and the character
of Hitler, who did not allow himself to be influenced for an instant
in his explosive. decisions by any thought of the honor of the
German Armed Forces.

The cross-examination of the Defendant Keitel by the repre-
sentative of the British Prosecution has determined how far his
name too has been implicated in these abominable facts. Although
the evidence clearly establishes the fact that Keitel neither heard
nor transmitted Hitler’'s murderous order, that he and the Armed
Forces had nothing to do with the execution of this order and,
finally, that he did everything in his power to prevent the escaped
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~ officers from being handed over to Himmler and did at least suc-
‘ceed in saving the officers who were taken back to the camp, he
is painfully conscious of his guilt in not realizing at the time the
terrible blow which such a measure must inflict on German mili-
tary prestige throughout the world. In connection with the tfreat-
ment of the Sagan case the French Prosecution confronted the
Defendant Keitel with Document 1650-PS, which deals with the
treatment of escaped prisoners of war. .

This, Mr. President, is the so-called “Bullet Decree.” 'Considering
the lack of time, I should like to deal shortly with this case, but
I must deal with it because it is one of the most significant and
gravest accusations against my client; I shall only summarize.

During his cross-examination, Keitel made the following state-
ment: '

“This Document 1650-PS emanates from a police agency and

contains a reference to the OKW by the words: ‘The OKW

has decreed the following...'” -

Keitel says:

“I have certainly neither signed this order of the OKW nor
seen it; there is no doubt about that.”

He cannot explain it; he can only assume how this order
came to be issued by the Reich Security Main Office.

In his examination he mentions thie various possibilities whereby
such an order could have reached the office which issued it. Then
he refers to another document, 1544-PS, which contains all the-
orders and directives concerning prisoners of war, but not this
order referring to the escaped officers and noncommissioned officers.

The witness Westhoff has confirmed that the concept “Stufe III”
and its meaning were unknown to him and to the office of the
OKW Prisoners of War Organization. He also stated that on assum-
. ing office on 1 April 1944 he found no order of this nature, not
even a file note.

The meaning of that Bullet Decree was completely obscure. I
believe this obscurity has been cleared up by the evidence given
by the Codefendant Kaltenbrunner, who on his part had never
before spoken to the Defendarit Keitel on the matter.

I pass on to Page 187, where Kaltenbrunner said:

“I had never heard of the Bullet Decree before I assumed
the office. It was an entirely new concept for me. Therefore
I.asked what it meant. He answered that it was a Fiihrer
order; that was all he knew. I was not satisfled with this
information, and on the same day I sent a teletype message
to Himmler asking for permission to look up a Fiihrer order
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known as the Bullet Decree.... A few days later, Miiller
came to see me on Himmler’'s orders and submitted to me -
a decree which, however, did not originate with Hitler but
with Himmler, and in which Himmler stated that he was
‘transmitting to me a verbal Fiihrer order.”

.From this it is safe to assume that, without consulting Keitel
and without the latter’s knowledge, Hitler must have given a
verbal order to Himmler, as stated in Document 1650-PS which
was submitted here.

Now I come to Page 190 of my final plea.

This confirms the assumptxon which Keltel expressed in his interrogation,
although Kalteribrunner had not previously informed him that he knew of verbal
orders given by the Fiihrer.

3) In another case also, the one dealmg with the branding of Soviet prisoners,
Keitel’s statement in the witness box has proved to be the simple truth. ’

The witness Roemer has confirmed in her supplementary affidavit that the
order to mark Soviet prisoners of war by branding was cancelled immedi-
ately after being issued. A further statement of the Defendant Keitel is therefore
also credible, according to which this order had been issued without his knowl-
edge, although naturally Keitel’s responsibility for the acts of the party concerned
is not thareby contested.

4) In this connection I refer finally to Document 744-PS dated 8 July 1943,
submitted in support of the charge against Keitel. It deals with the increased
iron and steel program, for the execution of which the allocation of the necessary
miners from among the prisoners of war was ordered. The first two paragraphs
of the document read:

“For the extension of the iron and steel program the Fiihrer on .7 July
ordered the unqualified promotion of the necessary coal production and
the employment of prisoners of war to cover the labor requirements. The
Fiihrer ordered -the following measures to be taken with all possible
dispatch for the ultimate purpose of assigning 300,000 additional workers
to the coal mining industry.”

The last paragraph reads:

“In connectlon with the report to the Fihrer, the Chlef of Prisoner of War
Affairs will advise every 10 days concerning the progress of the drive.
First report on 25 July 1943, reference date: 20 July 1943.”

I submit this document, not because of its actual content, which will be taken
up by the defense of the Defendant Speer, but because of its symptomatic eviden- .
tial value for the answer of the Defendant Keitel, when he stated that Hitler was
particularly interested in prisoner of war affairs and himself personally issued the
principal orders and those he considered important.

5) The cases also connected with this complex such as: Terror-ﬂlers, lynch law,
Commando tasks, combat against partisans, will be dealt with by other defense
counsels. The Defendant Keitel has made his statement regarding these individual
facts during his interrogation and cross-examination.

For the subjective facts of the alleged crimes one element is
of special importance: the knowledge of them. Not only from the
point of view of guilt, but also in view of the conclusions which
the Prosecution have drawn, namely, acquiescence, toleration, and
omission to take any counteraction. The fact of knowledge com-~
prises: (1) Knowledge of the facts; (2) recognition of the aim;
(3) recognition of the methods; (4) conception of, or possibility of
conceiving the consequences.
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During the discussion of the question of how far the Defend-
ant Keitel could possibly have drawn any conclusion as to the -
intention of realization by force from knowledge of the text of
the National Socialist Party Program and from Hitler's book, Mein
Kampf, I have already demonstrated why Keitel did not have this
recognition of a realization by force.

Keitel denied any knowledge of the intended wars of aggression
up to the time of the war against Poland, and his statement is
confirmed by Grossadmiral Raeder. This comment is certainly a
subjective truth inasmuch as Keitel did not seriously believe in
a war with Poland, not to mention one involving intervention by
France and England. This belief, held by Keitel and other high-
ranking officers, was based on the fact that the military potential
was insufficient, according to past experiences, to wage a war
with any chance of victory, especially if it developed into a war
on two fronts. This belief was strengthened by the nonaggression
pact signed on 23 August 1939 with the U.S.S.R.

However, that is not the core of the problem. The speeches
which Hitler delivered before the generals, beginning with the
conference of 5 November 1937, at which Keitel was not present,
made it increasingly clear that Hitler was determined to attain
his goal by any means, that is, if peaceful negotiations did not
succeed, he was prepared to fight, or at least to use the Armed-
Forces as an agent of pressure. There is no doubt about that. It
is a debatable point whether the text of Hitler’s speeches, of which
no official record is available, is altogether accurately reproduced.
There is, however, no doubt at all that they allow Hitler’s intentions
to be clearly recognized. '

A distinction must be made as to whether it was possible for
his hearers merely to gather that a definite plan was to be carried
out, or whether they could not but recognize the existence of a
general aim of aggression. If they did not recognize this, the only
explanation lies in the fact that the generals on principle did not
include the question of war or peace in their considerations. From
their point of view this was a political question which they did
not consider themselves competent to judge since, as has been
stated here, they were not acquainted with the reasons for such
a decision and, as the Defendant Keitel has testified, the generals
were bound to have confidence in the leadership of the State to
the extent of believing that the latter would only undertake war
for reasons of pressing emergency. That is a consequence of the
traditional principle that although the Armed Forces was an instru-
ment of the politicians it should not itself take part in politics—a
principle which Hitler adopted in its full stringency. The Court
" must decide whether this may be accepted as an excuse. Keitel
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- stated on the witness stand that he recognized the orders, directives,
and instructions which had such terrible consequences, and that
he drew them up and signed them without allowing himself to be
deflected” by any consequences which they might entail. -

This testimony leaves three questions undecided: (1) The gques-
tion of the methods used to carry out the orders; (2) the question
of the conception of the consequences which actually followed;
© {3) the question of the dolus eventualis.

The Defendant Keitel, in his affidavit (Document Book Num-
ber 12), showed with reference to the so-called ideological orders
how the SS and Police organizations influenced the conduct of
the war, and how the Wehrmacht was drawn into events. The
evidence has shown that on their own ‘responsibility - numerous
Wehrmacht commanders failed to apply such terrible orders, or
applied them in a milder form. Keitel, brought up in a certain
military tradition, was unfamiliar with SS methods which made
the effects of these orders so terrible, and they were therefore
inconceivable to him. According to his testimony he did not learn
of these effects in their full and terrible extent.

The. same is true of the Fiihrer’s Night and Fog Decree which
I have just discussed. If he did not allow himself to be deflected
by the “possible” results when he transmitted the orders, the
dolus eventualis cannot be affirmed in regard to the results which
took place. It must be assumed rather that if he had been able
to recognize the horrible effects, . he would, in spite of the ban on
resignations, have drawn a conclusion which would have freed
him from the pangs of conscience and would not have drawn °
him from month to month further and further into the whirlpool
of events. : .

This may be an hypothesis; but there are certain indications
in the evidence which confirm it. The five attempts made by
Keitel to leave his position, and the fact that he resolved to com-
mit suicide, which General Jodl confirmed in his testlmony, enable’
you to recognize the sincerity of Keitel’s wish.

The fact that he did not succeed must be attributed to the
circumstances which I. have already presented: The unequivocal
and, as Keitel says, unconditional duty of the soldier to do his
duty obediently to the bitter end, true to his military oath.

This concept is false when it is exaggerated to the extent of
leading to crime. It must be remembered, however, that a soldier
is accustomed to measure by other standards in war. When all
high-ranking officers, including Field Marshal Paulus, represent
the same point of view, the honesty of their convictions cannot
be denied, although it may not be understood.
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In reply to the questions asked so often during this Trial—why
he did not revolt against Hitler or refuse to obey his orders—the
Defendant Keitel stated that he did not consider these questions
even for a moment. His words and behavior show him to be
unconditionally a soldier.

Did he incriminate himself by such conduct? In general ferms:
May or must a general commit high treason if he realizes that
by carrying out an order or measure he will be violating inter-
national law or the laws of humanity?

The solution of this problem depends on whether the pre-
liminary question is answered as to who is the “authority” which
“permits or orders” such criminal high treason. This question
seems to me important because the source of the authority must
be established—the authority which can permit or order the
general to commit high treason; which can “bind and absolve.”

Since the existing state power, which in this case was repre-
sented by the Chief of State, who was identical with the Supreme
Commander of the Armed Forces, can certainly not be this author-
ity, we merely have to decide whether an authority exists above or
beyond the authority of the particular state, which could “bind or
absolve.” Since the struggle for power between Pope and Emperor,
which dominated the Middle Ages, has no longer any significance
in regard to constitutional law, such a power can only be impersonal
and moral. The German poet Schiller expresses the supreme com-
mandment of the unwritten eternal law in the words: “The tyrant’s
power yet one limit hath...” That is only one of the manifold
poetical revelations in world literature, which express the deep
yearning ‘for freedom felt by all peoples.

If there is an unwritten law which indisputably expresses the
conviction of all men, it is this, that with due consideration for the
necessity of maintaining order in the state, there is a limit to the
restriction of freedom. Where this is transgressed, a state of war
will arise between the national order and the international power
of world conscience.

It is important to state that no such statute of international law
has hitherto existed. This is understandable, since freedom is a
relative conception, and the different conceptions existing in various
states ‘and the anxiety of all states for their sovereignty are irrec-
oncilable with recognition of an international authority. The
authority which “binds and absolves”—which absolves us of guilt
before God and the people—is the wuniversal conscience which
becomes alive in every individual. He must act accordingly. The
Defendant Keitel did not hear the warning voice of the universal
conscience. The principles of his soldierly life were so deeply
rooted, and governed his thoughts and actions so exclusively, that
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he was deaf to all considerations which might deflect him from
the path of obedience and faithfulness, as he understood them.
This is the really tragic role played by the Defendant Keltel in
this most terrible drama of all times.

THE PRESIDENT: Dr. Kauffmann—yes; go on, Dr, Kauffmann.

DR. KURT KAUFFMANN (Counsel for Defendant Kalten-
brunner): Mr. President, may I first say that I have a few changes
which I will announce when I come to them. I shall take about two
hours altogether, Mr. President.

May it please the Tribunal: The present Trial is world history—
world history full of revolutionary fensions. The spirits conjured
up by mankind are stronger than the cries of the tortured peoples
for justice and peace. Since man was deified and God humiliated,
chaos, as an inevitable consequence and punishment, has afflicted
mankind with wars, revolutions, famire, and despair. Whatever the
guilt borne by my country, it is now enduring—and permanently
enduring—the greatest penance ever endured by any people.

The means adopted to restore longed-for prosperity are wrong,
because they are second-rate. And none of my listeners can ques-
tion the truth of my assertion that the present Trial was not begun
at the end of a period of wrong, and in order to end it, but is
surrounded by the surging waves of a furious torrent bearing on
its surface the hopeless wreckage of a civilization guarded through
the centuries, and in the demoniacal depths of which lurk those
who hate the true God, who are the enemies of the Christian rel1g1on,
and therefore opposed to all forms of justice.

The European commonwealth of peoples, of which my country, if
.only because of its geographical position, was the very heart, is
seriously afflicted. It suffers from the spirit of negation and humili-
ation of human dignity. Rousseau would have cursed his own
maxims had he lived to see the radical refutation of his theories
in this twentieth century. The peoples proclaimed the “liberty” of
the great revolution, but in the course of a mere 150 years they
have in the name of that same liberty created a monster of bondage,
cruel slavery, and ungodliness, which contrived to elude earthly
justice, but did not escape the living God.

This Tribunal, conscious of its task and its mission, will some
day have to submit to the searching eye of history. I do not doubt
that the judges selected are striving to serve justice as they see it.
But is not this task indeed impossible of solution? The American
chief prosecutor stated that in his country important trials seldom
begin until one or two years have elapsed. I do not need to elucidate
the profound core of truth contained in this practice. Could human
beings, torn between love and hate, justice and revenge, conduct
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a trial immediately after the greatest catastrophe humanity has
ever known—and constantly harassed by the statutory demands for
rapid and time-saving proceedings—in such a way as to earn the
thanks of mankind when the waters of this second deluge have
withdrawn into their old bed?

Would it not have been better to allow for that very lapse of
time between crime and atonement with regard to the present
proceedings? .

Justice can be administered only when the Court possesses that
inner liberty and independence which owes allegiance only to con-
science and to God himself. Such a sacred activity had largely been
forgotten in my country, above all, by the governing class of the
nation; Hitler had prostituted the law. But this Tribunal intends
to prove to the world that the welfare of the peoples is based on
law alone. And no conception could arouse more joy and hope
within the heart of people of good will than that of unselfish justice.

I am not criticizing the provisions of the Charter; but I do ask
whether any justice has ever been, or ever could be, found on earth
if might submitted to reason so far as to grant its enemies regular
trial, but could not see fit to crown this tribute to reason by appoint-
ing a genuinely international tribunal; for even though 19 nations
have approved of the legal basis of the Charter it is far more diffi-
cult to admmlster the laws laid down.

The American chief prosecutor has emphatically declared that
he did not propose to hold the entire German nation guilty; but the
records of this Tribunal, which history will some day scrutinize
attentively, nevertheless contain many things which, to us Germans,
appear to be false and, therefore, painful. Unfortunately they also
contain numerous explicit questions on the part of the French
Prosecution as to the extent to which, for instance, certain Crimes
against Humanity committed both inside and outside Germany were
known to the German people. Indeed, the French Prosecution have
asked explicitly: “Could these atrocities remain, on the whole, un-
known to the entire German nation, or were they aware of them?”
These and similar questions are not conducive to the solution of
such a difficult and tragic problem with even the slightest approach -
to the truth. Insofar as evil, which always grows and manifests
itself organically, reigns supreme in a nation, every individual! who
has reached the age of reason will bear some guilt for his country’s
disasters. Yet even this guilt, which is on the metaphysical plane,
could never become the collective guilt of a nation unless every
individual member of this nation has incurred a separate guilt: But
who would be entitled to establish the existence of such a guilt
without examining thousands of individual circumstances?
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The problem, however, becomes even more difficult if one should
try—and this is the final aim—fo establish the so-called national
guilt for any past crimes against peace, humanity, and so forth,
committed on the part of the omnipotent State, no matter through
what agencies. One must bear in mind most carefully the condition
of the Reich before 1933. This has been done sufficiently here and
I shall not discuss it. ' '

- Hitler claimed for himself alone such far-reaching concepts as
-the powerful German diligence, austerity, family affection, willing-
ness to make sacrifices, aristocracy of labor, and a hundred more.
Millions believed in this; millions of others did not. The best of
them did not lose hope of being able to avert the tragedy which
they foresaw. They -flung themselves into. the stream of events,
assembled the good, and fought, visibly or invisibly, against the
evil. Can the man in the street be blamed for not immediately
refusing to believe in Hitler, considering the latter’s ability to pass
as a seeker after the truth, and the fact that he constantly raised
the palm of peace for the benefit of the peace lovers? Who knows
whether he himself was not convinced at the outset that he could
strengthen the Reich without going to war? After the assumption
of power large sectors of the German people probably felt them-
selves to be at unison with many other peoples on earth. There-
fore, it is not astonishing that gradually, and with the approval or
tolerance of other countries, Hitler acquired the nimbus of a man
unique in his century. Only a German who lived in Germany during
the past few years and did not view Germany through a telescope
from abroad, is competent to report on the historical facts of an
almost impenetrable method of secrecy, the psychosis of fear, and
the actual impossibility of changing the regime, and thus to comply
with Ranke’s demand of historians to establish “how it was.”

Ought the artisans, peasants, merchants, or housewives categorically to have
asked Hitler or Himmler for a change? I would be quite willing to let the
Prosecution answer this, as I am of the opinion that there are living in my country
no fewer idealistic and heroic people than in any other country.

It will never be possible to ascertain how large a number of Germans knew
and approved of concentration camps, their terror and such like. Only if one
‘could establish knowledge and approval in the soul of every individual German,
considering general and particular conditions prevailing in the Germany of the
last 12 years, which it is not now the moment to discuss, these, and only these,
could be considered guilty.

Therefore I do not think it just to put, to a larger or smaller extent, the
principle of collective guilt in the place of individual responsibility, as it is held
valid in all civilized nations; it was unfortunately similarly applied by the
National Socialist regime to a whole people, and almost led to its complete exter-
mination. May there be no repetition of Article 231 of the Treaty of Versailles, -
that portentous document of the twentieth century.

Let me say a few words about that secrecy. This Trial has shown

clearly that the State itself managed to suppress such facts as would
lower its prestige and betray its real intentions. Even the men

[1=8
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indicted here, who have been termed conspirators, have been the
victims of that carefully devised system of secrecy, or most of them
at least. ,

A special place in that system of secrecy is reserved to the
plan—ordered by Hitler and executed by Himmler, Eichmann, and
a circle of the initiated—for the biological destruction of the Jewish
people, the ghastly aim of which was for years concealed by the
“term “final solution”—a term not 1mmed1ate1y seli- exphcable The
problem of the Jewish question..

THE PRESIDENT: Dr.Kauffmann, it seems to the Tribunal a
very long preamble to the defense of the Defendant Kaltenbrunner,
who has not been named at all yet in what you have said. Is it
not time that you came to the case of the defendant whom you
represent? We are not trying a charge against the German people.
We are trying the charges agams’c the defendant. That is all we"
are trying.

DR. KAUFFMANN Mr. President, in the next few sentences I
would have concluded that; but I ask you to dppreciate that the
important word “humanity” forms the core of my case. I believe
that I am the only defense counsel who intends to go more deeply
into that subject; and I request permission to make these few state-
ments. I shall come to the case of Kaltenbrunner very soon.

THE PRESIDENT: On Page 8 you have a headline which is,
“The Development of the History of the Intellectual Pursuit in
Europe.” That seems rather far from the matters wh1ch the Tri-
bunal have got to consider.

DR. KAUFFMANN: Mr. President, may I remind you that
this question was discussed by the Prosecution, and especially by
M. de Menthon. I do not believe that I can carry out my task if
I take these tremendous crimes only as facts. Some German must
have an opportunity of giving a short description of the develop-
ment—and it is very short. At the end of a few pages I return
to the case of Kaltenbrunner; and my plea will in any case be the
shortest one presented here.

THE PRESIDENT: Dr. Kauffmann, the Tribunal proposes, as far
as it can, to decide the cases which it has got to decide in accordance
with law and not with the sort of very general, very vague and
misty philosophical doctrine with which you appear to be dealing
in the first 12 pages of your speech, and, therefore, they would very
much prefer that you should not read these passages. If you insist
upon doing so, there it is; but the Tribunal, as I say, do not think
that they are relevant to the case of the Defendant Kaltenbrunner.
They would much prefer that you would begin at Page 13, where
you really come to the defendant’s case.
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DR. KAUFFMANN: Mr. President, it is, of course, extremely
difficult for me to present a plea which is already very much con-
densed, and now to disrupt it even more. It is really difficult. I
hope that the Tribunal will appreciate that.

THE PRESIDENT: Well, Dr. Kauffmann; there has been nothing
condensed in what you have read up to the present. It has been
all of the most general type.

DR. KAUFFMANN: In that case may I at least read a few sen-
tences below the headline with regard to the defense? It starts...

THE PRESIDENT: Can you not summarize the general nature
of what you wish to say before you come to the Defendant Kalten-
brunner?

DR. KAUFFMANN: Yes, I shall try. I shall read only a few sen-
tences, for the sake of better understanding, from the short chapter
- dealing with the task of the Defense. I say there that the defense
has been established by the Charter and ask how in the face of such
excesses a defense can still identify its task. I then go on to say:

In this Trial, error and truth are mysteriously mixed, probably
more so than ever before in any great trial. To try to find the truth
raises the counsel for the defense to the dignity of an assistant of
the Court. Not only does it entitle the Defense to doubt the
credibility of the witnesses but also that of the documents, in par-
ticular of the Government reports. It entitles the counsel for the
defense to state that such reports, although they may be admitted
by the Charter in evidence, can only be accepted under protest,
because none of the defendants, defendants’ counsel, or neutral
observers could have any influence on the way in wh1ch they orig-
inated.

. These testimonies were certainly made within the framework of
the law, but also within the framework of power.

The people, or a large part of the people, in their aspirations
toward peace and happiness elevated the representative of a heret-
ical doctrine to the position of their Fithrer, and this Fithrer abused
the faith of his followers so that the people, no longer possessing
the strength to offer a timely and open resistance, were engulfed
in the gigantic abyss of the annihilation of their entire racial, polit-
ical, spiritual, and economic existence. All of this is tragic in the
truest sense of the word. Had the individual man in the street, the
mother at home, and her -sons and daughters, been asked fo choose
between peace or war, they would never voluntarily have chosen
war. The unsatisfactory element in this Trial is the absence of
‘the man. ..

THE PRESIDENT: Are you reading now from some part of your
document? '
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DR. KAUFFMANN: I am reading a few sentences, Mr. President.
This is at Page 7 of the German text.

THE PRESIDENT: Can you not summarize the argument you
are presenting?

DR. KAUFFMANN: Mr. Presuient I would appreciate it if I
could be told once more whether the Tribunal does not wish me to
throw any light at all on the ideological background in the interests
of an understanding of these crimes against humanity and peace. If
the Tribunal states that it does not desire me to make any such
statements, then of course I shall follow the wishes of the Tribunal.
But such a phenomenon...

THE PRESIDENT: Well, Dr. Kauffmann, if you think it is neces-
sary for you to read this passage you can do so; but, as I have
indicated to you, the Tribunal think it is very remote indeed from
any question which they have to consider.

DR. KAUFFMANN: Thank you very much. Then I shall skip a
~few pages and shall present only 4 or 5 pages, which will be very -
condensed, on the subject which I have just mentioned. That begins
. with the heading, “Outline of Intellectual Development.”

The rise of Hitler, and his downfall, unique in its extent and
consequences, may be viewed from any side—from the perspective
of the historical spectacle afforded by the course of German history,
the course of economic forces supposedly governed by irresistible
‘laws, the sociological divisions of the nation, the peculiarities of
race and character of the German people, or the mistakes committed
in the political sphere by the other brothers and sisters of the .
family of nations living in the same house.

All this certainly completes the picture of the analysis, but
it brings to light only partial knowledge and partial truth. The
deepest, and the fatal, reason for the Hitler phenomenon lies in the
metaphysical domain.

In the final analysis the second World War was unavoidable.
Anyone, however, who regards the world and its phenomena only
from the standpoint of economics may arrive at the conclusion that
both world wars could have been avoided if the resources of the
earth had been reasonably distributed. Economic factors alone can
never change the face of the earth; therefore, the change in the
German people’s standard of living, and the demoralization of the
national soul by the Treaty of Versailles, inflation, serious unemploy-
ment, and- other factors formed a foundation for the advent of
Hitler. It is possible that catastrophes may be delayed for years
or decades, if certain external living conditions make the relation-
ship between different nations and peoples ostensibly happier. At
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no time, however, can a misguided idea be destroyed through eco-
nomic measures alone, and deprived of its power to injure the
individual and the nation, unless mankind can overcome such ideas
and replace them by better ones.

“In the way in which the name of God is used by the peoples
and nations,” says the famous Donoso Cortes, “lies the solution of
the most-feared problems.” Here we have the explanation of the
providential mission of the separate nations and races, the great
changes in history, the rise and fall of empires, conquests and wars,
the different characteristics of the nations, and even their changing
fortunes. boaity

M. de Menthon has tried to make an intellectual analysis of
National Socialism. He speaks of the “sin against the spirit,” and
sees the deeper causes of this system in estrangement from Chris-
tianity.

I wish to add a few words. Hitler was not a meteor, the fall of
which was incalculable and unpredictable. He was the exponent of
an ideology which was in the last resort atheistic and materialistic.

There is every reason to reflect that, although National Socialism
is eliminated through the complete defeat of Germany, and although
the world is now- freé of the German threat as proclaimed by all
nations, there has been no decisive change for the better. No peace
has filled our hearts, no rest has come to any corner of human
existence. It is true that the collapse of a powerful state with all
its physical and spiritual forces will be felt for a long time, just
as the sea is stirred into motion when a rock is thrown into calm
water. But something much more is happening at present in Europe
and in the world—something quite different from the mere ebbing
away of such a wave of events.

~ To retain the comparison, the waves rise anew from the deep;

they are fed by mysterious forces which constantly emerge anew.
They are those restless ideas, aiming at the disaster of nations, of
which I spoke. And nothing can disprove the truth of my words
when I maintain that victor and vanquished alike live in the midst
of a crisis which disturbs the conscience of individuals and of
nations like a monstrous and apparently inevitable nightmare, and
which causes us to look beyond the punishment of guilty individuals
toward those ways and means which can spare humamty an even
greater catastrophe.

In the Confessions of a Revolutionary the clear-sighted socialist
Proudhon wrote the memorable words: “Every great political prob-
lem contains within itself a theological one.” He coined this phrase
one hundred years ago. It is most timely that the American General
MacArthur, at the signing of the Japanese capitulation, is said to
have repeated the essential meaning of these profound words by
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saying: “If we do not ‘¢create a better and greater system, death
will be at our door. The problem is, fundamentally speaking, a
religious .one.”

History is made by changes in religious values. They constitute
the strongest motive power in the cultural progress of humanity.
Permit me to show you in a few bold outlines the intellectual and
historical forebears of National Socialism.

THE PRESIDENT: Dr. Kauffmann, it is 1 o’clock, and I must say
that the last two pages which you have read seem to me to have
absolutely nothing to do with Crimes against Humanity, or with
-any case with which we have got to deal. I suggest to you that the
next pages, headed “Renaissancg, Subjectivism, French Revolution,
Liberalism, National Socialism” are equally completely unlikely to
have any influence at all- upon the minds of the Tribunal.

The Tribunal will now adjourn.

/ [The Tribunal recessed until 1400 hours.]
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Afternoon Session

DR. KAUFFMANN: Mr. President, I am going to leave out the
'section headed “Renaissance, Subjectivism, French Revolution,
Liberalism, National Socialism.” The gist of those remarks can be
summarized in two or three sentences-and I merely beg you to
take cognizance of them. I have pointed out that the course of all
these disastrous movements is the spiritual attitude which Jacques
Maritain described as anthropocentric humanism.

The clamor of the great struggle between the Middle Ages. and modern times
has filled the last centuries until this very hour. Its victims include since 1914,
for the first time, the women; since 1939, for the first time, the children. The
apocalyptic battle is in full progress f8r the 2,000-year-old meaning of the
Occident, the motherland of the material as weil as the personal culture of
humanity. Its object is the steadily growing anthropocentric humanism which
makes the human being the measure of all things, the secularization of religion.
It announces itself in the Renaissance, becomes completely clear in the enlighten-
ment of the seventeenth and eighteenth centuries and in the intellectual move-
ments of the nineteenth century. However good the reasons and motives were, the
way over the Renaissance and the schism of the sixteenth century proved to be
wrong. At its very end stands, for the present, the ideoclogy of National
Socialism. In the heads of its most extreme champions National Socialism cul-
minated in the radical demand for the fight unto death against Christianity.
Therefore this ideology was in its last analysis a philosophy without love; and
because of this, it extinguished the light of reason in those addicted to it. To that
extent the head himself of this heresy proclaimed a truth.

Goethe expressed this problem by saying: “World history is the. struggle
between belief and unbelief.”” And I maintain, based on the declarations of the
greatest minds in all camps of religfous faiths, that the history of the nations,
just as previously it was a struggle for the natural divine right of man, for
2,000 years has been a striving of human intellect for the Christian soul in man.
These precepts are in fact such that one may not doubt them even for a short
moment without the mind beginning to reel and vacillate helplessly between truth
and error. It is cause for reflection that Hitler rejected the wonderful characteristic
of a truly kind man that we call humility because he had decided in favor of
Machiavelli and Nietzsche and that now the fate of the Germans is humiliation
without precedent. One may also reflect upon the fact that Hitler denied the virtues
of pity and mercy and that now millions of women and children wail with sorrow,
while the law, seemingly extinct, again assumes enormous proportions, whereas
Hitler surrounded himself with lawlessness. The real and last root of these calam-
itous modern movements which threaten state, society, and Christianity, is rootless
liberalism in the meaning of that anthropocentric humanism, as Maritain ealls it.
Man and his autonomous reason become the criterion of everything. The question
should impose itself upon every thinking person, why from the turn of the
nineteenth century until the present such catastrophes of humanity have occurred
which in history, I should almost like to say, find their parallel only in cosmic
catastrophes. Two world wars, with revolutions in their wake, are never an
accidental development but rather a predetermined evolution of the human race
founded on some intellectual-religious error. Coming from England, rationalism
found its way to France and on arrival there changed its physiognomy. I believe
that the paganism of the ancient times knew hardly anything like Voltaire. No
sooner had rationalism become the state religion of France, when the French
Revolution burst into flames and wrote the idea of the emancipated human rights
with flaming letters into the sky of Europe. In spite of the proclamation of the
human rights, mankind waded through blood as if this was the way to freedom.
Sarcastic and scornful laughter at everything sacred went through the raving
masses. When the French Revolution had put into practice its state founded on
reason, the new institutions did not prove quite so reasonable. The “brotherhood”
was, compared with the glamorous promises of the rationalists, a bitterly dis-~
appointing caricature. Soon these ideas also conquered Germany; for Germany

48



: 9 July 46

looked with amazement and awe toward France in this century. The mani-
festation of religion became a religion of pure humanity. The last step was taken
by Kant; he drew the last consequence from the principle of free science. Hegel
abolished the personal God and replaced him by the absolute reason. The state
is everything; it is God, its will is God’s will, in all relations to it there are no
natural rights; it creates religion, law, and morality by virtue of its own
sovereignty. Hitler once more placed the. sovereignty in the people as a race.
Hegel’s disciples destroyed the last vestige of the moral fundaments of society,
state, and law. Only the genius of a man like Leibnitz, in whom the intellect
of the German nation seemed to concentrate for the last time, stood alone in a
sea of the rational ideology. Voltaire ridiculed the German thinker, not only in
France, but also in Berlin. The last stages are connected with the names of
Nietzsche and others. Nietzsche has, as no other modern man, reasoned modern
ideologies out to the end and proclaimed with dauntless logic whither the present
development would inevitably lead. Thus the road leads from Caligula and Julian
Apostate through many a genius, glorified by the whole .world but truly
destructive in their effects, directly to Hitler.

Ancient paganism or modern paganism, which of them is worse? As Donoso
Cortes so wisely puts it, there will be no more hope for a society which has
exchanged the stern cult of Christian quest of truth for the idolatry of reason.
After the sophisms come the revolutions, and behind the sophist walk the execu-
tioners. .

When - Hitler, returning from the first World War, decided, as he said, to
become a politician, he declared that he had found the powers which could free
Germany with its national and social elements from its misery. But fundamentally
his ideology was only another step along the well-worn road to complete
autonomy of so-called natural common sense, to which he so often referred.
Naturally he had his teachers. The apotheosis of his own people traces back to
‘Fichte, the ideal of the master-man to Nietzsche, the relativity of morals and
right to Macchiavelli, the cult of race to Darwin. We have witnessed their practi-
cal effect; for this road leads straight into the concentration camps, to the
destruction of other races, to the persecution of Christians. But the outside
enemies of National Socialism succumbed to the same ominous idea of “natural .
common sense” by killing with their bombs millions of noncombatant women
and children and destroying so many dwellings in German villages and cities.
The victor, even in a defensive war, must not try to excuse these events with
“military necessities’’ in the meaning of the Charter. The cultural values of this
very city in which this Tribunal is sitting, or of Dresden, Frankfurt, and many
other cities, were the cultural property of the entire Occident. All this, and the
terrible misery of the flood of refugees from the East, and the fate of the prisoners
of war, is part of the theme of the intellectual and cultural analysis of National
Socialism. n

In the midst of this whole spiritual situation stands the ﬁgure
of the Defendant Dr. Kaltenbrunner. The fathérland was already
bleeding from a thousand wounds dealt at its sensitive soul and its
gigantic power. Is this man guilty? He has denied his guilt and
yet admitted it. Let us see what the truth is.

As I have already emphasized, up to the year 1943 Kalten-
brunner was, by comparison with the other defendants at this Trial,
hardly known in Germany; at any rate, he had hardly any associa-
tions with either the German public or the high officials of the
regime. In those days, when the military, economic, and political
fate of the German people was already swinging with great velocity
toward the abyss, hate and abhorrence of the executive powers
were at their peak, the more so as the paralyzmg sensation of the
hopelessness of any resistance against the terror of the regime
began to disappear, for people had by then finally turned away from
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the legend of invincibility preached by propaganda. Up to that point
Kaltenbrunner had led a retired life and, in spite of the Austrian
Anschluss, his record was clear of offenses against international law.
I should like to say here that he was an Austrian—I might almost
say, a bona fide Austrian. Suddenly. so to speak, and not on account
of any special aptitude, much less through any efforts of his own,
he was drawn into the net of the greatest accomplices of the greatest
murderer. Not of his own free will; on the contrary, he repeatedly
attempted to resist and to have himself transferred to the fighting
front.

1 can well understand that I might be told that I should, in view
of the sea of blood and tears, refrain from illuminating the physi-
ognomy of this man’s soul and character. But deep in my heart—and
I beg vou not to misunderstand me—while exercising my profession
as counsel, even of such a man, I am moved by the universal thesis
of the great Augustine, which is hardly intelligible to the present
- generation: “Hate error, but love man.” Love? Indeed, insofar as it
should pervade justice; because justice without this virtue becomes
simple revenge, which the Prosecution explicitly'disavows. There-
fore, for the sake of justice, I must show you that Kaltenbrunner
is not the type of man repeatedly described by the Prosecution,
namely, the “little Himmler,” his “confidant,” the “second Heydrich.”

I do not believe that he is the cold-hearted being which the wit-
ness Gisevius described in such unfavorable terms, although only
from hearsay. The Defendant Jodl has testified before you that
Kaltenbrunner was not among those of Hitler’s confidants who
always -gathered around him after the daily situation conferences
in the Fithrer’s headquarters. The witness Dr. Mildner, on the basis
of direct observation, made the following statement, which was not
shaken by the Prosecution:

“From my own observation I can confirm this: T know the
Defendant Kaltenbrunner personally. His private life was
irreproachable. In my opinion he was promoted from Higher
SS and Police Leader to Chief of the Security Police and of
the SD because Himmler, after the death of his principal
rival Heydrich in June 1942, did not want any man near him
or under him who might have endangered his own position.
The Defendant Kaltenbrunner was no doubt the least dan-
gerous man for Himmler. Kaltenbrunner had no ambition to
bring his influence to bear through special deeds and ulti-
mately to push Himmler aside. He was not hungry for
power. It is wrong to call him the ‘little Himmler.””

The witnesses Von Eberstein, Wanneck, and Dr. Hoettl have
expressed themselves in a similar manner,
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And yet this man took over the Reich Security Main Office;
indeed, he took it over to the fullest extent, despite his agreement
with Himmler. I know that today this man is suffering a great
deal in thinking of the catastrophe that has overtaken his people
and from the uneasiness of his conscience; nothing is more under-
standable than that Dr. Kaltenbrunner, knowingly, can no longer
face the fact that he actually was in charge of an office under the
burden of which the very stones would have cried out if that had
been possible. The personality and character of this man must be
judged differently from the way the Prosecution has judged it.

For the psychologist the question arises how a man, with, let
us say, a normal citizen’s virtues, could take under his control an
office which became the very symbol of human enslavement in the
twentieth century, as far as Germany is concerned. Yet there may
have been two reasons for taking over this office, nevertheless.
One is based on the fact that Dr. Kaltenbrunner, although closely
_connected with the political and cultural interests of his Austrian
homeland, supported National Socialism in its larger sense. For
before he turned into the side path with its secrets, he marched
with thousands and hundreds of thousands of other Germans, who
desired nothing else than delivery from the unstable conditions
prevailing at that time, on that wide road into which the eyes of
the entire world had insight. Therefore, for example, he was with-
out a doubt a disciple of anti-Semitism, however, only in the sense
of the necessity of putting an end to the flooding of the German
race with alien elements; but he condemned just as emphatically
the mad crime of the physical annihilation of the Jewish race, as
Dr. Hoettl definitely assures us.

Certainly Kaltenbrunner also admired Hitler’'s personality as
long as it did not, little by little, give expression to its absolutely
misarithropic and therefore un-German nature. Also, he approved
in principle, as he himself admitted during his interrogation, of
measures which implied more or less severe compulsion, for example,
the organization. of labor training camps. For this reason no sen-
sible person will want to question the fact that he deemed the
establishment of concentration camps fundamentally quite proper,
at least as a provisional measure during the war, as had been the
case for a long time beyond the German borders. Sine ira et studie.

The establishment of concentration camps, or whatever one
wishes to call those places at the mention of which the listener
involuntarily is reminded of the words of Dante, is unfortunately
- not unknown in many states. History knows of their existence in
South Africa some decades ago, in Russia, England, and America
during this war, for the admission, among others, of persons who
for reasons of conscierice do not want to serve with arms. In .
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Bavaria, in the land in which the Tribunal at present sits, this sort
of camp is also known; also known is the so-called “automatic
arrest” category for certain groups of Germans. Under the heading
“Political Principles,” in Point B-5 of the text of the mutual declara-
tion of the three leading statesmen on the Potsdam Conference of
17 July 1945, the statement is contained that, among others, all:
persons who are a threat to the occupation or its aims shall be
arrested or interned.

The apparent necessity for camps of this sort is thereby recog-
nized. I myself detest those institutions of human slavery; but
I state openly that these institutions also lie on the road which, when
followed to the end, can and does bring suffering to persons holding
different views to those desired by the state. By this the crimes
against humanity in the German concentration camps are not in
the least to be minimized.

As far as Kaltenbrunner is concerned, this man, in view of his
character and attitude as apparent since 1943, according to my con-
viction and as can be affirmed by many witnesses, is basically a
National Socialist leader who noted only with repugnance the
general trend of the continually’ growing wave of terror and
enslavement in Germany. For this reason I deem it important to
point to the statement of the witness Eigruber to the effect that
the claim of the Prosecution that Kaltenbrunner established Maut-
hausen is wrong.

The second reason lies in the subject of the two conversations
with Himmler, about which Kaltenbrunner testified. According to
that Kaltenbrunner was prepared to take over the offices of the
Domestic and Foreign Intelligence Service in the Reich Security
Main Office with the promise of Himmler that he would be allowed
to expand this service into a central agency, with the aim of ab-
sorbing the Political Intelligence Service and joining it with the
hitherto military one of Admiral Canaris. No doubt it is frue, as
the witnesses Wanneck, Dr. Hoett], Dr. Mildner, and Ohlendorf, and
also the defendant himself have testified, that-Himmler, with Kal~
tenbrunner’s wish in mind, after the murder of Heydrich, intervened
in the executive realm so that nothing of any importance took place
in any executive field in Germany without Himmler having the
final word and thus issuing the decisive order.

The witness Wanneck confirmed the subject of those two con-
versations of Kaltenbrunner with Himmler in the following words,
which I shall quote because of their importance:

“When material problems arose Kaltenbrunner frequently

remarked that he had come to an understanding with Himm-

ler to work rather in the field of the Foreign Political Intelli-
gence Service and that Himmler himself wanted to exert

)
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more influence 'in executive functions. To my knowledge
Himmler agreed to these adjustments all the more since he
believed that he could depend on Kaltenbrunner’s political
instinet in foreign affairs, as was apparent from various
remarks made by Himmler.”

Various witnesses have testified that Kaltenbrunner, predom-

inantly and from inner conviction, did dedicate himself to the
Domestic and Foreign Intelligence Service and more and more
approached the influence on domestic and foreign politics he was
hoping for. I call attention again to Wanneck and Dr. Hoettl, and
then also to the Defendants Jodl, Seyss-Inquart, and Fritzsche.
. 'Dr. Hoettl testified:
“In my opinion Kaltenbrunner never was completely master
of the large Reich Security Main Office and, from lack of
interest in police and executive problems, occupied himself
far more with the Intelligence Service and with exerting
influence on politics as a whole. This he considered his real
domain.”

From the testimony by General Jodl I stress the following
sentences:.

“Before Kaltenbrunner took over the Intelligence Service

from Canaris he already sent to me, from time to time, very

good reports from the southeastern territory, through which

I first noticed his experience in the Intelligence Service...

I had the impression that this man knew his business; I now

received constant reports from Kaltenbrunner, just as earlier

from Canaris; not only the actual reports from agents, but
from time to time he sent to me, I might almost say, a polit-
ical survey on the basis of his individual reports from agents.

I noticed these condensed reports on the entire political situa-

tion abroad especially, because they revealed, with a frankness

and sobriety never possible under Canaris, the seriousness of
our entire military position.”

The results therefore, which I must deduce from the evidence,
are as follows: Kaltenbrunner, on the basis of the separation of the
Intelligence Service from the -executive police function in the Reich
Security Main Office as desired by him, actually held a position,
the main interest of which was the Intelligence Service and its con-
tinuous development. I should add that this Intelligence Service
covered more than Europe; it went from the North Cape to Crete
and Africa, from Stalingrad and Leningrad to the Pyrenees. Kalten-
brunner was the most zealous of all those in Germany who wished
to feel the pulse of the enemy nations.

That was the lifework of this man as he himself wished 1t to
be for the duration of the war. Personally he lived in modest
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circumstances, and it is the truth when I say that he leaves the
stage of political life just as poor as when he first entered it. The
witness Wanneck once quoted a statement by Kaltenbrunner which
is characteristic of him: That he, Kaltenbrunner, would retire com- .
pletely from office after the war and return to the land as a farmer.
Only with deep regret will the spectator see that under the
pressure of political and military events this man did not observe
the limitations desired by himself. His obedience to Hitler, and
therefore also Himmler, submitted to the apparent necessity, in the
years 1943-45, of guaranteeing the stability of conditions inside Ger-
many through police compulsion. Thereby he became involved in
guilt; for it is clear that he might count on a milder judgment on
his guilt before the conscience of the world only if he could produce
evidence that he actually effected a sharp separation from the un-
holy Amt IV of the Secret Police, if he had in no way participated
in the ideas and methods, which I believe, eventually led to the
institution of this whole Trial. I cannot deny that he did not under-
take this separation. Nothing is clearly proved in this direction;
even his own testimony speaks against him. Thus his statement at
the beginning of his examination before the Tribunal may be ex-
plained, which I should like to define as the thesis of his guilt:

" “Question: ‘You realize that a very special accusation has
been brought against you. The Prosecution accuses you of
Crimes against Peace as well as of your role of an intellec-
tual principal or of a participant in committing Crimes
against Humanity and against the rules of war. Finally the
Prosecution has. connected your name with the terrorism of |
the Gestapo and with the cruelties in the concentration
camps. I now ask you: Do you assume responsibility for these
points of accusation as they are outlined and familiar to
you? ”

And Kaltenbrunner answers:
“First of all I should like to state to the Court that I am
fully aware of the serious nature of the accusations broughtt
against me. I know that the hatred of the world is directed
against me, since I am the only one here to answer to the
world and to the Court, because a Himmler, a Miiller, a Pohl
are no longer alive...I want to state at the very beginning
that I assume responsibility for every wrong which from the
time of my appointment as Chief of the Reich Security Main
Office was committed within the jurisdiction of that office
as far as it occurred under my actual command, and I thus
knew or should have known of these occurrences.”
Thus the duty of the Defense is automatically delineated by
asking the questions:

[, ]
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(1) What did Kaltenbrunner do, good and evil, after his appoint-
ment as Chief of the Reich Security Main Office on 1 February 1943?

(2) To what extent is the statement justified that in the essential
points he did not have sufficient knowledge of all the Crimes
against Humanity and against the rules of war?

(3) In how far can his guilt be established from the v1ewpomt
that he should have known about the serious crimes against inter-
national law in which Amt IV of the Reich Security Main Office
{Secret. State Police) was directly or indirectly involved?

What has Kaltenbrunner done? In this connection I am passing
over the accusation brought against him by the Prosecution for his
participation in the events surrounding the occupation of Austria
and Czechoslovakia, for no matter with what energy he followed
his goal of seeing his Austrian homeland incorporated into the
German Reich and used the SS forces under his command for the
realization of this end, this aim cannot have been a criminal one
according to the world’s conscience. Just as little could one reach
a verdict of criminal guilt because of the forcible means employed
at that time to accomplish the annexation of Austria, which was
the outcome of history and desired by millions. Kaltenbrunner was
still much too insignificant a man for that. Economic distress—An-
schiuss movement-—National Socialism: That was the path followed
by the majority of the Austrian people, not the National Socialist
ideology; for Hitler himself was, from the standpoint of Austrianism,
a spiritual and political renegade. Yet the Austrian Anschluss move-
ment was a people’s movement before National Socialism had
reached any importance in Germany. Austria wanted to protect
herself against the Versailles and St. Germain ruling, which for-
bade the Anschluss, by holding a plebiscite in each province. After
90 percent had voted in Tyrol and Salzburg, the victorious powers
threatened to discontinue the shipment of food supplies. Hitler’s
seizure of power paralyzed the desire for Anschluss among those
not sympathizing with the Party, but the distress. in Austria became
still more acute and isolated the Dollfuss-Schuschnigg regime. In-
corporation into the economic sphere of Greater Germany, where
the removal of mass unemployment seemed to be the source of hope,
appeared to the greatly distressed Austrian people as the only way
out. The wave of enthusiasm which on 12 and 13 March 1938 went
through all Austria was real. To try to deny this today would be to
falsify history. The Anschluss, not the Dollfuss-Schuschnigg Govern-
ment, was based on democracy.

Just as' little can one, I believe, according to the reasons men-
tioned above, reach a verdict of guilt for Kaltenbrunner because
of his alleged activity in the question of Czechoslovakia. In my
opinion, the question of guilt and expiation arises only for the time
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after 1 February 1943. The indignation of the German people over
one of the most infamous terroristic measures, the imposition of
protective custody, had already become immense before this date.
Is it correct to say that Kaltenbrunner himself, of whom many
orders for protective custody bearing his signatiire are in evidence
before the Court, inwardly abhorred this type of suppression of
human liberties? '
May I refer to just a few sentences from his inferrogations:
“Question: ‘Did you know that protective custody was at all
permissible and was used frequently? )
“Answer: ‘As I have stated, I discussed the idea of “protective
custody” with Himmler already in 1942. But I believe that
already before this time I had corresponded quite extensively
on this subject with him, as well as once also with Thierack.
I consider protective custody as applied in Germany only in a
smaller number of cases to be a necessity of state, or better,
a measure such as is justified by war. For the rest I often
voiced my opinion, well founded in legal history, against this
conception and against the application of protective custody
in principle. I had several discussions about it with- Himmler
and with Hitler also. I publicly took my stand against it at
a meeting of public prosecutors, I think in 1944, because I
have always been of the opinion that a man’s freedom is one
of his highest possessions and only the lawful sentence of a
regular court of justice founded on the Constitution may limit
or take away this freedom.””

Here the same man expresses the right principles, the observ-
ance of which would have spared the German people and the
world untold suffering, and the nonobservance of which constitutes
the guilt of this man who in spite of his right views, suited his
actions to the so-called necessity of state. He thereby, against his
own will and knowledge, became subject to the principle of hatred,
which sooner or later will always shake or shatter the foundations
of the strongest state. “Right is what benefits the people,” Hitler

~had proclaimed. I well know that Kaltenbrunher today deeply
regrets having adhered too long to that false maxim without putting
up sufficient resistance...

Although the Prosecution has not been able to produce even one
single original signature of Kaltenbrunner in connection with orders
for protective custody, and I do not think it incredible when Kalten-
brunner deposes that he himself never put into effect such an order
for protective custody by his sighature, nevertheless, in view of the
tragic results due to so many of these orders, I do not need to say
even one word as to whether he is entirely blameless or is much
less to blame hecause these orders had perhaps been signed without
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his knowledge; although of course the question arises immediately
how this was possible in an office however large.’ Be that as it
may; in affairs of such depth and such tragic outcome one’s feelings
are inclined to make hardly any distinction between knowledge and
ignorance due to negligence, because one wants to hold everyone
occupying a post in an office responsible for what happens there.
This recognition is also the meaning of Kaltenbrunner’s statement,
cited above, regarding his fundamental responsibility. Where the
~ happiness and fate of living men are involved, it is impossible to
retreat under the pretext of ignorance in order to avoid punishment;
at best mitigation of sentence can be asked for. The defendant
knows this too. Orders for protective custody were the ominous
harbingers of the concentration camp. And I am not revealing a
secret when I say that the responsibility for issuing orders for pro-
tective custody includes the beginning of responsibility for the fate
of those held in the concentration camps. I could never admit
that Dr. Kaltenbrunner may have known of the excesses suffered
by the thousands who languished in the camps; for, as soon as the
gates of the concentration camps were closed, there began the ex-
clusive influence of that other office, the frequently mentioned Cen-
tral Office for Economy and Administration. Instead of referring to
many statements of witnesses regarding this point, I refer only to
the one of the witness Dr. Hoettl who, when asked about subordi-
nation in rank replied:

“The concentration camps were exclusively under the com-

mand of the'SS Central Office for Economy and Administration,

hence not under the Reich.Security Main Office, and there-

fore not under Kaltenbrunner, In this sphere he had no

authority of command and no competency.”

- Other witnesses have said that of necessity Kaltenbrunner should
have had knowledge of the sad conditions in the concentration
camps, but there is no doubt that the commandants of the concen-
tration camps themselves deliberately concealed criminal excesses
of the guards even from their superiors. It is furthermore a fact
that the conditions found by the Allies upon their arrival were
almost exclusively the results of the catastrophic military and
economic situation during the last weeks of the war, which the
world mistakenly identified with general conditions in former times
as well. The above statement is fully verified by the statements of
the camp commandant of Auschwitz, Hoess, who because of his later
“activity in the Concentration Camp Department of the Central Office
for Economy and Administration, had an accurate over-all picture.
Hoess has no ulterior motive whatsoever to give false testimony.
A person like him, who sent millions of men to their deaths, no
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longer comes under the authority of human judges and cons1dera-
tions. Hoess stated:

“The so-called 111—treatment and tortures in the concentration
camps were not, as assumed, a policy. They were rather
excesses of individual leaders, subleaders, and men who laid
violent hands upon the inmates.”

- These people themselves were, according to the statement of
Hoess, taken to task for that. I believe I need not*go into any more
details of how, according to various witnesses, visitors to concen-
tration camps were impressed and surprised by the good condition,

cleanliness, and order in the camps; and therefore no suspicion was
aroused as to special sufferings of the inmates. But it would be in
the worst taste if I contested the fact that a chief of the Intelli-
gence Service, if only on the basis of foreign news of atrocities,
should not have felt a responsibility, in the interest of humanity,
to clear up any doubts arising in that sphere.

The lack of knowledge seems to be confirmed by the statement
of Dr. Meyer of the International Red Cross, since the permission
to allow the International Red Cross to visit the Jewish Camp at
Theresienstadt and to allow food and medical supplies to be sent
in, coming from Kaltenbrunner, seems to be proof of the bad con-
ditions in the camps during the last months of the war; nobody,
however, would allow neutral or foreign observers to have insight
into the camps if it had been known that crimes against humanity
were, so to speak, scheduled daily in the camps, as is asserted by
* the Prosecution. . '

In no case, therefore, do I come to the conclusion that Kalten-
-brunner had full knowledge of the so-called “conditions” in the
concentration camps, yet I do conclude that it was his duty to
investigate the fate of those who were imprisoned. Kaltenbrunner
might have found out then that a considerable number of the in-
mates were sent to the camps because they were criminals and that
a much smaller portion was there because of their political or ideo-
logical viewpoints or because of their race but that he would then
have found out about those primitive offenses against humanity,
about those excesses and all the distress of these people—that I con-
test, in agreement with Kaltenbrunner.

The way to arrive at the truth was jmmensely complicated in
Germany, and even the Chief of the Reich Security Main Office
found nearly insurmountable obstacles in the hierarchy of juris-
diction and authority of other offices and persons. The alleviation
of the sad lot of the internees was, after 1943, a problem which
could have been solved only through the dissolution of such camps.
A Germany of the last 12 years without any concentration camps
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would, however, have béen a utopia. On the whole, Kaltenbrunner
was but a small cog in this machinery.

Earlier I spoke about the orders for protective custody and of
their effect. Dr. Kaltenbrunner has affirmed the necessity for work
education camps, owing to—as stated by him during his examina-
tion—the conditions then prevailing in the Reich, to the shortcomings
of the labor market, and to other reasons. And if I am not mistaken,
no convincing proof was submitted of ill-treatment and cruelties in
such camps. The reason may well lie in the fact that these camps
were in some respects only related to, but not on equal footing
with, concentration camps.

With all available means of evidence, Kaltenbrunner has opposed
the accusation of having confirmed orders of execution with his
signature. The witnesses Hoess and Zutter stated that they saw such
orders in isolated cases. The Prosecution, however, does not seem
to me to have proved that any such orders were issued without
judicial sentence or without reasons justifying death, with the ex-
ception of a particularly serious case reported from hearsay by the
witness Zutter, adjutant of the camp commandant of Mauthausen.
According to him, a teletype signed by Kaltenbrunner is said to have
authorized the execution of parachutists in the spring of 1945. An
original signature by Kaltenbrunner,is entirely lacking. I add that
Kaltenbrunner has contested having any knowledge or information
about this matter. I think I may safely claim that he did not sign
any such orders concerning life and death, because he was not
authorized to do so. Dr. Hoettl as a witness stated:

“No, Kaltenbrunner did not issue such orders and could not,
in my opinion, give such orders”—for killing Jews—“on his
own initiative.”

And Wanneck explicitly asserted the following:

“It is known to me that Himmler personally decided over
life and death and other punishment of inmates of concentra-
tion camps.”

Thus the exclusive authority of Himmler in thls sad sphere may
be considered proved. I am not seriously disposed to deny the
guilt of Kaltenbrunner completely on this point. If such orders were
carried out against members of foreign powers, for example, based
on the so-called “Commando Order” of Hitler of 18 October 1942,
then there arises the question of the responsibility of that person
whose signature was affixed to these orders, because misuse of his
name by subordinates was possible. It is certain that Kaltenbrunner
never exerted the least influence in originating the “Commando
Order.” It can, however, hardly be doubted that this decree con-
stituted a violation of international law. The development of the
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second World War into a total war inevitably created an abundance
of new stratagems. Insofar as genuine soldiers were employed in
their execution, even a motive of bitterness, humanly quite under-
standable—and I am now speaking about the conduct of the Com-
mando troops concerned in violation of the laws of warfare and
other things—could not justify the order. Fortunately but very
few people fell victims to this order of Hitler, as the Defendant
Jodl has testified.

Perhaps one might ask me whether it is my duty, or whether
I am permitted, to reiterate such points of incrimination as I have
just done, since this seems to be the task of the Prosecution. To
this I reply: If the Defense is so liberal as to admit the negative
side of a personality, it surely is apt to be heard more readily when
it approaches the Tribunal with the request to appraise the positive
.side in its full significance. However, is there a positive side at all
in the case before us? I believe that I may answer that question
in the affirmative. I already pointed out several facts which are
connected with the time of the assumption of office by Kalten-
brunner. During his short 2 years of activity this man has made
himself a bearer of decidedly fortunate and humane ideas. I wish
to remind you of his attitude toward the lynch order of Hitler with
respect to enemy aviators who were shot down. The witness, General
of the Air Force Koller, described the decent conduct of Kalten-
.Jbrunner, which led to a total sabotage of this order. After first
describing the contents of Hitler’'s order and Hitler's threat, pro-
nounced during the situation conference at that time, namely, that
any saboteur of this order should himself be shot, Koller goes on
to repeat the statements of Kaltenbrunner. Permit me to quote a
few sentences of the deposition of Koller. Koller says that Kalten-
brunner said:

“The tasks of the SD are always given a wrong interpretation.
Such matters are not the concern of the SD. Moreover, no
German soldier will do what the Fithrer commands. He does
not kill prisoners; and if a few fanatic partisans of Herr Bor-
mann try to do so, the German soldier will interfere... Fur-
thermore, I myself, too, will do nothing in this matter...” -

Koller and Kaltenbrunner, therefote, were fully agreed on that
matter. This positive action of Kaltenbrunner, important for the
judgment of the actual nature of his personality, does not stand
alone. Dr. Hoettl confirmed the fact that, in questions of the future
fate of Germany, Kaltenbrunner went, if not beyond, at least up .
to the borderline of high treason. This witness, for example, con-
firms that Kalfenbrunner in March 1944 caused Hitler to moderate
the plans concerning the Hungarian question and succeeded in pre-
~ venting the entry of Romanian units into Hungary, that with his
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support also the planned Hungarian National Socialist Government
-was not set up for a long time.

Dr. Hoettl then says literally:

“Since 1943 I told Kaltenbrunner that Germany must attempt
to end the war by a peace at any price. I informed him of
my connections with an American authority in Lisbon. I also
informed him that I had taken up new contacts with an
American authority abroad by way of the Austrian resistance
movement. He declared that he was prepared to go to
Switzerland with me and there to take up personally negotia-
tions with the American representative, in order to prevent
further useless bloodshed.” '

The depositions of the witness Dr. Neubacher run along the same
lines. But over and beyond that, this witness testified to a signifi-
cant humane deed of Kaltenbrunner. Upon being questioned
whether Kaltenbrunner had assisted the witness in moderating, as
much as possible, the terror policies in Serbia, Dr. Neubacher an-

" swered; and I quote:

“Yes, in this field I owe much to the assistance of Kalten-
brunner. The German Police agencies in Serbia knew from
me and from Kaltenbrunner that in his capacity as Chief of
the Foreign Intelligence Service he uncompromisingly sup-
ported my policies in the southeastern territory. Thereby I
succeeded in exerting influence on the police offices. Kalten-
brunner’s assistance was of value in my efforts to abolish the
then prevailing system of collective responsibility and re-
prisals with the aid of intelligence officers.”

-I further mention the relief work of the Geneva Red Cross, which
is due to the initiative of Kaltenbrunner. The activity of the
defendant with respect to this was portrayed by the witnesses
Professor Burckhardt, Dr. Bachmann, and Dr. Meyer. As a con-
sequence many thousands were able to exchange their captivity for
liberty. :

I should like to draw your attention to a few words stated by the
Defendant Seyss-Inquart on two points. He mentioned that Kalten-
brunner advocated the complete autonomy of the Polish state as
well as the reintroduction of the independence of both Christian
Churches, and I might add that Dr. Hoettl testified that Kalten-
brunner defended his activity very energetically and met with most
bitter resistance by Bormann. Kaltenbrunner tried to realize his
humane intentions not only in this field. Therefore, it seems to me
to be of significance also to point out his efforts to make the
Austrian Gauleiter understand that any resistance against the
troops of the Western powers would be senseless and that in view
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of this, irresponsible orders for resistance were not to be issued.
This was confirmed by the witness Wanneck. The Prosecution held
Kaltenbrunner responsible for the evacuation and planned destruc-
tion of certain concentration camps. I believe this evidence may
not only be considered as inconclusive, but that the contrary has
in fact peen proved. Upon the question, addressed to Dr. Hoettl,
whether Kaltenbrunner had instructed the commandant of the con-
centration camp Mauthausen to surrender the camp-to the ad-
vancing troops, Dr. Hoettl answered:

“It is correct that Kaltenbrunner.issued such an order. He
dictated it in my presence for transmission to the camp
commandant.” '

As a supplement Kaltenbrunner, during his personal examina-
tion, declared very logically: If the camp of Mauthausen, filled with
criminals, cduld not be evacuated by his orders, an order to evacuate
Dachau would have been devoid of any basis by reason of its—
compared with Mauthausen—harmless inmates. According to the
testimony of Freiherr Von Eberstein, the destruction of the concen-
tration camp Dachau with its two secondary camps was the goal
of the then Gauleiter of Munich, Giesler.

Finally the witness Wanneck confirmed the fact that such an
order of Kaltenbrunner had not become known fo him; that, how-
ever, due to his position with Kaltenbrunner, he would have known
if such an order had been issued by the latter or even the issuance
of such an order considered. Who actually issued these orders can
no longer be established with certainty. The witness Hoess, in his
examination, mentioned an order of evacuation by Himmler, as well
as one directly by Hitler.

In this connection it seems appropriate to me to refer to Kalten-
brunner’s participation in the sad case of Sagan as charged by the
. Prosecution. With reference to Kaltenbrunner’s statement, con-
firmed by the examination of the witness Wielen, it appears to me to
be a proven fact that this matter came to Kaltenbrunner’s attention
for the first time only several weeks later, after the conclusion of
this tragedy. _

It also appears doubtful to me whether the so-called Einsatz-
gruppen, introduced on the basis of Hitler's “Commissar Order” of
1941, were still in existence and functioning after the appointment
of Kaltenbrunner. Some facts speak for it, others against it. Kalten-
brunner denied the existence of these groups during his term as
Chief of the Reich Security Main Office. I do not want to lose
myself in details, but I should like to draw the attention of the
Tribunal to these doubts. The same applies, for example, to the
so-called “Bullet Decree.” Document 1650-PS confirms that it was
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not Kaltenbrunner but Miller, the infamous Chief of Amt IV, who
issued the instructions involved, while Document 3844-PS mentions
"personal signatures of the defendant. It appears to me that the first
document deserves preference. May I finally draw your attention
to those documents which are of less value as evidence because they
are based upon indirect observation. I believe ‘that the Tribunal
possesses sufficient experience in evaluating evidence so that I need
not argue this any further.

I have thus far openly conceded the negative, so that I méy be
the more justified in emphasizing the positive in Kaltenbrunner’s
personality. How far, however, shall I be justified in stating that
Kaltenbrunner had actually insufficient knowledge of many War
Crimes and Crimes against Humanity which were committed with
some kind of participation of Amt IV in the course of the last 2
years of the war? Would such a defense offer the prospect of essen-
tially exculpating the Chief of the Reich Security Main Office?

Dr. Kaltenbrunner admitted during his examination that it was
only very late, in some cases as late as 1944 or 1945, that he ob-
- tained knowledge of orders, instructions, and directives, despite the
fact that they originated much earlier—in some instances several
years before he took office. And here 1 add—and I wish to
emphasize this particularly at this point—that these orders, which
are contrary to international ethics and humianity, all go back to a
time during which Dr. Kaltenbrunner was still in Austria.

I will not at this moment try to prove in detail all these state-
ments of Kaltenbrunner’s. The Prosecution is interested exclusively
in whether such orders, decrees, directives, and so forth, were also
executed during the period of time in which the defendant was in
office as Chief of the Reich Security Main Office. It is also often
very difficult for a defense counsel to follow a defendant along the
secret channels of his knowledge or his ignorance. Perhaps the
defense counsel also sometimes lacks the necessary distance for a
free and just judgment, in view of the hecatombs of victims spread
out across a whole continent, and he is unfair to his client. Thus
he leaves the nature of the defendant’s character to the later judg-
ment of history, for even the defense counsel is not infallible when
it comes to drawing a picture of the soul of his own client.

During his examination before the Tribunal Kaltenbrunner once
explained the difficult position he was in when he took over his
office on 1 February 1943, and I hope that nobody will misjudge
this situation. The Reich was still fighting, and even in 1943 was
still dangerous for any -adversary colliding with it. But it was
already a fight for a goal obviously remote and out of reach.
Whoever tries to hold back the spokes of the wheels on a vehicle
rolling into an abyss at top speed will perish all too easily. Coupled
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with these conditions, from which there was no way of escaping,
there was an uncreative gfficiousness, caused by nervous insecurity,
in all areas of private and public life. Kaltenbrunner said with
regard to this situation: ‘

“I beg you to put yourself into my situation. I came to Berlin
in the beginning of February 1943. I began my work in May
1943, except for a few complimentary calls. In the fourth year
of the war the orders and decrees of the Reich also in the
execution sector had piled up by the thousands on the tables
and in the filing cabinets of the civil service. It was quite
impossible for a human being to read through all that, even
in the course of a year. Even if I had’ felt it to be my duty,
I could never possibly have made myself acquainted w1th all
these orders.”

In connection with this I remind you respectfully that‘, according
to the evidence given by the witness Dr. Hoettl and others, the Reich
Security Main Office in Berlin had 3,000 employees of all categories
when Kaltenbrunner was in office and that according to the state-
ment of the same witness Kaltenbrunner never controlled this office
completely.

Nobody will be able to deny that the question is justified whether
-it was not Kaltenbrunner’s duty to have himself informed in the
shortest possible time at least about the most essential proceedings in
all the departments of the Reich Security Main Office and whether
. he would not then very soon have obtained knowledge of, for example,
Himmler’s .and Eichmann’s anti-Jewish, operation and many other
serious terrorist measures. I may remind you that Kaltenbrunner
- declared repeatedly and emphatically, in answering my questions
before this Tribunal, that he protested regularly every time he heard
of such occurrences, addressing himself to Himmler and even to
Hitler, but that he had but little success, and this only after a.long
while. The defendant, for example, traces back the cessation of the
- extermination of Jews, by an order of Hitler in October 1944, to his
personal initiative. However difficult it may be to judge whether
the power and influence of .a single person would have been suf-
ficient to bring about the suspension of a program of the exter-
mination of a race, already in its final phase, I believe I may say
without being open to correction that many tens of thousands of
Jews owe it to this man that they escaped the hell of Auschwitz and
can still see the light of the sun. From the statements of Dr. Bach-
mann and Dr. Meyer of the International Red Cross it appears that
Kaltenbrunner asked the International Red Cross to organize relief
shipments to a large Jewish nonpolitical camp at Unskirchen
near Wels. '
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Wanneck has characterized Kaltenbrunner’s attitude toward the
question of Himimler's Jewish policy as follows. He says:

“In the daily haste of our joint labors and discussions on
foreign policy, we no longer dwelt upon the problem of
Jewish policy. At the time Kaltenbrunner came into office
this question was already so far advanced that Kaltenbrunner
could not have had any more influence on it. If Kalten-
brunner expressed himself at all on the subject, it was to the
effect that mistakes had been made here that could never be
made good ”

This witness then ﬁnally confirmed the fact that this operation
was conducted independently through a direct channel of command
from Himm!ler to Eichmann and said that the position of Eichmann,
which already had been a dominating one when Heydrich was still
alive, had increased steadily, so that eventually he had acted com-
pletely independently in the entire Jewish sphere.

And here I add that, according to the statement of Hoess, the
only man left alive who is familiar with this question, it is estab-
lished that only about 200 or 300 people knew of that dreadful order
of Himmler’s which was given during a conference which lasted
for 10 or 15 minutes, on the basis of which more than four million
people were exterminated. And I add that a large nation of 80 mil-
lion had learned little or probably nothing about these things which
happened in the Southeast of the Reich during the war. Professor
Burckhardt states that Kaltenbrunner, when discussing the Jewish
question, declared: '

“It is the greatest nonsense; all the Jews should be released,
that is my personal opinion.”

But in spite of all this, the fundamental question is raised for the
problem of guilt: May a high official and the director of an influen-
tial office, whose subordinates in a far-reaching hierarchy continually
commit crimes against -humanity and against the rules of inter-
national law, assume such an office at all or remain in such an
office, although he condemns these crimes? Or is it perhaps a
different case if this man has the intention of doing all that is
humanly possible to break the chain of crimes and thereby finally
to become a benefactor of humanity? The last question is generally |,
to be answered in the affirmative. If is to be appraised solely from
the standpoint of the highest ethical principles.

- My further thought in this connection is the following: He who
invokes such a philanthropic intention is free of guilt if from the
first day of his taking over such an office he refuses to take any
active part in the actual commitment of the crime, and, beyond this,
avails himself of e\)ery conceivable possibility, even seeks it out, to
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achieve the elimination of evil orders and their execution through
his never-ending resistance and every form of human cunning.

The defendant himself has also sensed and clearly recognized
all these things. On account of the importance of the question I
should like to refer to his interrogation: :

“Question: ‘I ask you whether there was a possibility that you
might have brought about a change after having gradually
learned the conditions in the Secret State Police and in the
concentration camps, et cetera. If this possibility existed, will
you then say that an alleviation, that is, an improvement, was
brought about in the conditions in these fields due to your
remaining in office?’”

Kaltenbrunner says:

“I repeatedly applied for service at the front. But the most

burning question which I had to decide for myself was

whether the conditions would be thereby improved, allevi-
ated, or changed. Or was it my duty to do everything possible

in this position to change all the conditions that have been so

severely criticized here? Since my repeated demands to be

sent to the front were refused, all I could do was to make a

personal attempt to change a system, the ideological and legal

foundations of which I could no longer change, as has been

illustrated by all the orders presented here from the period

before I was in office; I could only try to moderate these
" methods in order to help eliminate them for good.

“Question: ‘And so, did you consider it consistent with your

conscience to remain in spite of this?’

“Answer: ‘In view of the possibility of constantly usmg my

influence on Hitler, Himmler, and other people, I could not in

my opinion reconcile it with my conscience to give up this
position. I considered it my duty to take a personal stand
against injustice.”” :

As.you see, the defendant refers to his conscience and you have

+ to decide whether this conscience, taking into consideration duty
toward one’s own country but also toward the community of man-
kind, has failed or not. The duty which I have just mentioned, to
resist the orders of evil, exists in itself for every human being,
regardless of his position. This duty is expressly affirmed by
Kaltenbrunner also. He who holds a state office must in the first
place be able to prove that he contributed toward abolishing the
gigantic injustice which occutred in Europe as soon as he learned
of it, if he does not want to become guilty. Has Dr. Kaltenbrunner
presented sufficient proofs? The answer to this question I leave to
your judgment. But one thing I should like to express as my
opinion: This man was no conspirator; rather was he exclusively a
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person acting under orders and under compulsion. Himmler’s order
was, despite all previous agreement, for him to take over the Reich
Security Main Office. Is it right that an order should change the
fundamental aspect of the problem? This question is of the highest
importance. According to the Charter of this Tribunal one cannot
plead higher orders for the purposes of avoiding punishment. The
reasons given for this by the American chief prosecutor proceeded
from the presumed knowledge of the crimes or their background
in the minds of the higher leaders which, therefore, precluded them
from pleading the existence of orders. Like a red thread the fact
runs through this Trial that hardly one high official, in whatever
position of public life he may have been, was put into office without
the order of the highest representative of official authority; for in
the ‘last 3 years of the war the already clearly discernible
inevitable destiny of the Reich meant for the holder of a high office
the renunciation of that part of life which many people say makes
life worth living. For the duration of the war, orders tied the office
holder to his position. Also there is no doubt that he who refused
to obey an order, especially in the last years of the war, risked his
own death, and possibly the extinction of his family.

From whatever side we approach the problem of orders in Ger-
many after 1933, the invocation of the above-mentioned state of
duress ought not to be denied to a defendant, because that principle
of duress which exists in the German criminal code, as no doubt it
does in the criminal codes of all civilized nations, is based on that
freedom of the individual being which is necessary for the affirma-
tion of any guilt.

If the perpetrator is no longer free to act, because another
person deprives him of this liberty through direct immediate danger
to his life, then, on principle, he is not guilty. I do not want at this
instant t{o examine whether in the German world of reality of the
last years such a direct immediate danger for one’s own life always
existed; but an encroachment upon the freedom of the man receiv-
ing orders did exist to a smaller or larger extent without any doubt.
It seems certain to me that Himmiler would have ‘interpreted a
refusal of Kaltenbrunner to take over the direction of the Reich
Security Main Office as sabotage and would, as a necessary con-
clusion, have eliminated him.

Hitler, according to the revelations at this Trial, was one of the
greatest lawbreakers that world history has ever known. Many
even admit it to be a duty to kill such a monster, so-as to guarantee
to millions of human beings the right of freedom and life. At this
Trial the most varied points of view with regard to the “Putsch,”
" especially the Kkilling of the tyrant, have been proffered by wit-
nesses and defendants. I cannot recognize the duty, but the right
is certainly not contestable. If the oppression of human freedom
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occurs by means of a clearly unjust order based on misanthropy,
" the scales in the now ensuing conflict between obedience and
freedom of conscience will be weighted on the side of the latter.
Even the so-called oath of allegiance could not justify a different
point of view because, as everybody feels, the obligation to
allegiance presupposes duties of both partners, so that he who
treads under foot the obligation to respect human conscience in the
person of his subordinates loses at the same moment the right to
expect obedience. The tortured conscience is freed and breaks the
ties which the oath had created. Perhaps some people will not agree
with my point of view on this problem and will point out the
necessity of orderliness in the ¢ommunity, and the salutary effects
of obedience in the very interest of this orderly state, or they will
point to the wisdom of those in command and at the impossibility
of understanding and evaluating all such orders as well as the
person in command does; they will point to patriotism and other
aspects. And though all that may be correct, there yet remains an
absolute obligation to resist an order the purport of which, clearly
recognizable to a subordinate, amounts to the materialization of evil
and obviously violates the healthy sentiments which aim at
humanity and peace among people and individuals. The phrase “in
a life-and-death struggle of a nation there can be no legality” is
an untrue thesis not thought out to the end, no matter who expresses
it. Even immediate danger to the life of the person receiving the
order could not induce me to change my conviction. Dr. Kalten-
brunner would not deny that he who stands at the head of an office
of great importance to the community is obliged to sacrifice hlS
life under the above-mentioned conditions.

Whereas even direct and imminent danger to his own life and
that of his family cannot excuse him, it does diminish his guilt,
and Kaltenbrunner only means to point to this moral and legal
evaluation of his position. Thus he emphasizes a fact, historically
proven, which was one of the deeper reasons for the collapse of the
Reich; for‘no living man can bring to a community liberty, peace,
and Welfare, who himself bears his chains reluctantly and has lost
that freedom which is the decisive characteristic of all human beings.

I believe Kaltenbrunner would like to be reborn, and I know
that he would fight for that freedom with his life’s blood. Kalten-
brunner is guilty; but he is less guilty than he appears in the eyes
of the Prosecution. As the last representative of an ominous power
of the darkest and most anguish-laden period of the Reich’s history
he will await your judgment, and yet he was a man whom one could
not meet without a feeling of tragedy.

THE PRESIDENT: The Tribunal will adjourn now.

[A recess was taken.]
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THE PRESIDENT: Yes, Dr. Thoma.

DR. ALFRED THOMA (Counsel for the Defendant Rosenberg)
May it please the Tribunal, Mr. President, the documentary film
which was shown in this room and which was to illustrate the “Rise
and Fall of National Socialism,” begins with a speech delivered by
Rosenberg concerning the development of the Party up to the
assumption of power. He also describes the Munich insurrection :
and says that on the morning of 9 November 1923 he saw police
cars with machine-guns assembling in the Ludwigstrasse in Munich
and he knew what the march to the Feldherrnhalle implied.
Nevertheless he marched in the first lines. Today also, my client
takes the same position in face of the Indictment formulated by the
prosecutors of the United Nations. He does not want to be pictured
as though nobody paid any attention to his books, his speeches, and
his publications. Even today he does not want to appear as a person
other than what he was once before, a fighter for Germany’s strong
position in the world, namely, a German Reich in which national
freedom should be linked to social justice.

Rosenberg is a German, born in the Baltic :provinces, who
learned to speak Russian as a young boy, passed his examination
in Moscow after the Technical College in Riga moved to Moscow
during the first World War, took an interest in Russian literature
and art, had Russian friends, and was puzzled by the fact that the
Russian nation, defined by Dostoievsky as “the nation with God in
its heart,” was overcome by the spirit of materialistic Marxism. He
considered it inconceivable and unjust that the right of self-
determination had indeed often been promised but never voluntamly
granted to many nations of Eastern Europe which had been con-
quered by Czarism even in the nineteenth century

Rosenberg became convinced that the Bolshevik revolution was
not directed against certain temporary political phenomena only
but against the whole national tradition, against the religious faith,
against the old rural foundations of the Eastern European nations,
and generally against the idea of personal property. At the end of
© 1918 he came to Germany and saw the danger of a Bolshevistic
revolution in Germany too; he saw the whole spiritual and material
civilization of the Occident endangered and believed to have found
his lifework in the struggle against this danger as a follower of
Hitler. '

It was a political struggle against fanatical and well-organized
opponents who had at their disposal international resources and
international backing and who acted according to the principle:
“Strike the Fascists wherever you can.” But as little as one can
deduce from that slogan that the Soviets entertained intentions of
military aggression against Fascist Italy, just as little can one say
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that the struggle of the National Socialists against Bolshevism -
meant a preparation for a war of aggression against the U.S.S.R.

To the Defendant Rosenberg a military conflict with the Soviet
Union, especially a war of aggression against the latter, seemed as
likely or as unlikely as to any German or foreign politician who
had: read the book Mein Kampf. It is not correct to maintain that
he was initiated in any way into plans of aggression against the
Soviet Union; on the contrary, he publicly advocated proper
relations with Moscow (Document Rosenberg-7b, Page 147). Rosen-
berg never spoke in favor of military intervention against the
Soviet Union. However, he did fear the entry of the Red Army
_into the border states and then into Germany.

When, in August 1939, Rosenberg learned about the conclusion
of the Non-Aggression Pact between the Reich and the Soviet
Union—he was as little informed about the preliminary discussions
as he was -about the other foreign political measures taken by the
Fithrer—he might have gone to see the Fiithrer and protested against
it. He did not do if, and he did not object to it with a single word,
which the witness Goring confirmed as being a statement of Hitler’s.

In the witness box Rosenberg himself described (session of
16 April 1948) how he was then suddenly called to Hitler, at the
beginning of April 1941, who told him that he considered a military
clash with the Soviet Union inevitable. Hitler offered two reasons
for it:

(1) The military occupation of Romanian territory, namely,
Bessarabia and North Bukovina.

(2) The tremendous increase of the Red Army, along the line of
demarcation and on Soviet Russian territory in ‘general, which had
been going on for a long time.

These facts were so striking, he said, that he had already issued
the appropriate military and other orders, and he said that he
would appoint Rosenberg in some form as a political adviser. As
he further stated in the witness box, he thus found himself con-
fronted with an accomplished fact, and the very attempt to discuss
it was cut short by the Fiihrer with the remark that the orders had
been issued and that hardly anything could be changed in this
matter. Thereupon Rosenberg called some of his closest collabo-
rators together, because he did not know whether the military
events would take place very soon or later on; and he made, or had
made, some plans concerning the treatment of political problems.
On 20 April 1941 Rosenberg received from Hitler a preliminary
order to establish a central office to deal with questions concerning
the East and to contact the competent highest Reich authorities
with respect to these matters (Document Number 865-PS, USA-143).
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If this statement made by Rosenberg is not in itself sufficient °
to refute the assertion made by the Prosecution, according to which
Rosenberg is “personally resporisible for the planning and execution
of the war of aggression against Russia” (Brudno, in the session
of 9 January 1946) and was aware of the ‘“aggressive predatory
character of the imminent war” (Rudenko; in the session of 17 April
1946)—if, above all, it is not accepted that Rosenberg was convinced
of an imminent aggressive war to be waged by the Soviet Union
against Germany, then I would like to bring up four more points in
order to prove the correctness of the statements made by the
defendant.

(1) Rosenberg was not called to the well-known conference at the
Reich Chancellery on 5 November 1937 (“Hossbach Document,” -
Document Number 386-PS, USA-25), when Hitler disclosed for the
first time his intentions of waging war. This was at the time when
Rosenberg still had political influence, or at least seemed to have
it. If ever, he should have played the part of the intimate political
“inspirator” then.

(2) Lammers, as a witness, stated before this Tribunal that Hitler
made all important decisions quite alone; thus also the decision
concerning war against Russia.

(3) To my question about Rosenberg’s influence on Hitler’s
decisions concerning foreign policy, Goring replied before this
Tribunal on 16 March 1946:

“I think that after the accession to power, the Fiihrer did not
consult the Party Office of Foreign Affairs a single time about
questions concerning foreign policy and that it was created
only as a center for dealing with certain questions concerning
foreign policy which came up within the Party. As far as [
know, Rosenberg was certainly not consulted about political
decisions after the accession to power.”

This was also confirmed by the W1tness Von Neurath on 26 June

1946 in this courtroom

’ (4) Finally, I would further like to refer to the “brief report
concerning the activity of the Office of Foreign Affairs of the
NSDAP” (Document Number 003-PS, USA-603). Brief mention is
made in it of the “Near East” in such a harmless- manner that no
word need be said about it. In the confidential reports 004-PS and
007-PS nothing is said either about any preparations against the
Soviet Union.

Administration in the East.

It would be an easy, too superficial, and therefore, unjust pro-
cedure if one were to say that firstly the Eastern Territories were
occupied in a war of aggression, and therefore anything the German
administration did there was criminal; and secondly, that as Reich
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Minister for the Occupied Eastern Territories, Rosenberg was the
responsible minister, and therefore he must be punished for all
crimes which have occurred there, at least for what happened
within the scope of the jurisdiction and authority of the admin-
istrative bodies. I will have to demonstrate that this conception is
not correct for legal and factual reasons.

Rosenberg ‘was the organizer and the highest authority of the
administration in the East. On 17 July 1941 he was appointed Reich
Minister for the Occupied Eastern Territories. Acting on instruc-
tions, he had performed preparatory work before that time on
questions concerning Eastern Europe by contacting the Reich
agencies concerned (Document Number 1039-PS; US-146). He
planned and set up his office for dealing centrally with questions
concerning Eastern Europe (Document Number 1024-PS; US-278).
He had provisional instructions for the Reich Commissioners drawn
up (Document Number 1030-PS; US-144); he delivered the program-
- matical speech of 20 June 1941 (Document Number 1068-PS;
US-143); above all, he took part in the Fihrer conference of 16 July
1941 (Document Number 1-221; US-317). - ‘

In the presence of Rosenberg, Lammers, Keitel, and Bormann,
Hitler said at that time that the real aims of the war against Russia
should not be-made known to the whole world, that those present
should understand clearly that “we will never withdraw from the
new Eastern Territories; whatever opposition appears will be exter-
minated; never again must a military power develop west of the
Urals; nobody but a German shall ever bear a weapon.” Hitler
proclaimed the subjection and the exploitation of the Eastern Terri-
tories, and in making these statements he placed himself in oppo-
sition to what Rosenberg had told him before—without being
contradicted by Hitler—concerning his own plans for the East.

Thus Hitler probably had a program of enslavement and
exploitation. Nothing is so natural, and nothing easier than to say:
Even before Rosenberg took over his ministry he knew Hitler’s aims
for the East; namely, to rule it, to administer it, to exploit it.
Therefore he is not only an accomplice in a crime of conspiracy
against peace; he is also jointly responsible for the Crimes against
Humanity perpetrated in the Eastern Territories, since Rosenberg
held the complete power, the highest authority in the East.

I shall deal later, de jure and de facto, with the question of
Rosenberg’s automatic responsibility in his capacity as supreme chief
of the Eastern Territories. First I would like to consider the question
of his individual responsibility. One might deduce it from two
reasons: : ,

First, because he allegedly participated in the preparation -of
the war of aggression against the Soviet Union;.I have already
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stated that this assertion is not correct; Rosenberg has mneither -
ideologically nor actually participated in the preparations of the
war of aggression.

Secondly, because he supported Hitler’s plan of conquest by
making plans, delivering speeches, and organizing the administration.
When a minister or general, following the instructions of the head
of the State, elaborates plans or takes preparatory measures of an
organizational nature, for later eventualities, this activity cannot
be considered as criminal even when the interests of other countries
are affected thereby and even when the plans, preparations, and
measures are intended for war. Only when the minister or general
in question directs his activity toward things which have to be
considered as criminal according to sound common sense and an
international sense of decency and justice can he be held individu-
ally responsible. Rosenberg has consistently proved by word and
deed that the traditional conceptions of right are his conceptions
also and that he desired to enforce them. But his position was
particularly difficult since his supreme chief finally exceeded all
limits in his ideas, aims, and intentions and since other strong
forces like Bormann, Himmler, and Gauleiter Erich Koch were also
involved, who frustrated and sabotaged Rosenberg’s good and fair
intentions.

Thus we witness the strange spectacle of a minister in office’who
partly cannot understand or approve, partly is totally unaware of
the intentions of the head of the State; and on the other hand that
of the head of a state who appoints a minister to take office, who
is certainly an old and loyal political fellow combatant, but with
whom he has no longer any spiritual contact whatsoever. It would
be wrong to judge such a situation simply according to democratic
conceptions of the responsibility of a minister. Rosenberg could
not simply resign, yet he felt inwardly the duty of fighting for the
point of view which appeared to him right and decent.

In his speech of 20 June 1941 Rosenberg said that it was the
duty of the Germans to consider that Germany should not have to
fight every 25 years for her existence in the East. He by no means,
however, desired the extermination of the Slavs, but the advance-
ment of all the nations of Eastern Europe and the advancement, not
the annihilation, of their national independence. He demanded
(Document Number 1058-PS; Exhibit USA-147) “friendly sentiments”
toward the Ukrainians, a guarantee of “national and cultural
existence” for the Caucasians; he emphasized that, even with a war
on, we were ‘“not enemies of the Russian people, whose great
achievements we fully recognize.” He advocated “the right of self-
determination of people”—one of the first points of the whole Soviet
revolution. This was his idea, tenaciously defended till the end. The
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speech in question also contains the passage which the Prosecution
holds against him in particular, that the feeding of the German
people during these years will be placed at the top of German
demands in the East and that the southern territories and the North
Caucasus would have to make up the balance in feeding the
German people. Then, Rosenberg continues literally:

“We do not see at all why we should be compelled to feed
the Russian people also from these regions of surplus. We
know that this is a bitter necessity which lies beyond any
sentiment. Without a doubt extensive evacuation will be
necessary, and there are very hard years ahead for the
Russians. To what extent industries are to be kept up there
is a question reserved for future decision.”

This passage comes quite suddenly and all by itself in the long
speech. One feels distinctly that it has been squeezed in; it is not
Rosenberg’s voice; Rosenberg does not proclaim here a program of
his own but only states facts which lie beyond his will. In the
directives of the eastern ministry (Document Number 1056-PS) the
feeding of the population, as well as. supplying it with medical
necessities, is described as being especially urgent.

On the contrary, the true Rosenberg emerges in the conference
of 16 July 1941 when, regarding Hitler’s plans, he called attention
to the University of Kiev and to the independence and cultural
advancement of the Ukraine and when he took a stand against
the intended full power of the Police and above all against the
appointment of Gauleiter Erich Koch in the Ukraine (Document
Number L-221).

One will contend: What is the use of opposition and protests,
what is the use of secret reservations and of feigned agreement
with Hitler’s intentions—Rosenberg did co-operate all the same.
Therefore he is responsible too. Later on I will outline in detail
how and to what extent Rosenberg took part in the policy in the
East, what things he did not do and how he opposed them, what he
planned and desired himself in order to defend himself against the
grave charge of being responsible for the alleged exploitation and
enslavement of the East. Here I would only like to point out the
following: It was in no way a hopeless task to begin by accepting
even Hitler's most passionate statements without contradiction in
the hope and with the intention of nevertheless attaining a different
result later on. In opposition to Hitler's statement: “No other than
a German may ever bear weapons in the East,” it was not long,
for example, before, on Rosenberg’s recommendation, legions of
volunteers were formed from the peoples of the East; and in oppo-
sition to Hitler’'s wish, an edict of tolerance was issued at the end
of 1941 for the churches of the East (Document Number 1517-PS).
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If, at first, Rosenberg could achieve nothing for the autonomy
of the eastern nations, he still adhered to his plans for the future
in this respect too. First he took care of the urgent agrarian ques-
tion. An agrarian program was drawn up, which it was possible
to present to the Fithrer on 15 February 1942, and which was
authorized by him in.unchanged form. It was not an instrument of
exploitation, but an act of liberal formation of the agrarian con-
stitution in the midst of the most terrible of wars. Right in the
middle of the war the eastern countries not only received a new
agrarian constitution but also agricultural machinery. The witness
Professor Dencker, in his affidavit, has borne witness to the follow-
ing deliveries to the occupied Soviet territories, including the former
border states: :

Tractors, 40-50 HP about 7,000
Threshing machines about 5,000
Agricultural implements about 200,000
Gas generators for German

and Russian. tractors about 24,000
Harvesters about 35,000
Total Cost: about 180,000,000 marks.

I do not think one can say that these deliveries were made with
a view to exploitation. So in this, too, Rosenberg accomplished a
piece of constructive work that was really a blessing. In the
following I will first treat the question of Rosenberg’s automatic
responsibility as minister for the Eastern Territories; that is,
the question of his criminal 11ab111ty on the grounds of his official
position.

On 17 July 1941, Rosenberg was appomted Relch ‘Minister for
the Occupied Eastern Territories. Two Reich Commissariats were
set up as supreme territorial authorities: “Ostland” (Esthonia,
Latvia, Lithuania, and White Ruthenia) under Reich Commissioner
Lohse, and “Ukraine” under Reich Commissioner Koch. The Reich
Commissariats were divided into general districts and regions. Right
from the beginning the eastern ministry was not conceived as an
administrative authority built on a large scale but as a central
office, a supreme authority which was to confine itself to over-all
instructions and fundamental directives and in addition was to
insure the supply of material and personnel. The actual governing
was the duty of the Reich Commissioner; he was the sovereign in
his territory. :

Moreover, it is of spec1al importance that Rosenberg, as minister
for the East, was not at the head of the whole eastern administra-
" tion, but that several supreme authorities existed at the same time.
Goring, as Delegate for the Four Year Plan, was responsible for the
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control of the economy in all occupied territories and in this respect
had authority over the minister for the East, for Rosenberg could
only issue economic decrees with Goring’s agreement. The Chief
of the German Police, Himmler, was solely and exclusively
"competent for police security in the Occupied Eastern Territories;
there was no police division at all in the ministry for the East, nor
in the Reich Commissariats. Rosenberg’s competence was further-
more undermined by Himmler as Reich Commissioner for the
Preservation of German Nationality and by Speer, on behalf of
whom a Fihrer decree detached all technical matters from the
eastern administration. It was further weakened by Goebbels who
claimed for himself the control of propaganda in the Occupied
Eastern Territories as well. Later on I shall come to the important
question of labor mobilization, which was put under the authority
of Sauckel. Nevertheless, Rosenberg was the minister responsible
for the Occupied Eastern Territories. In view of this, the following
must be emphasized: :

In this Trial Rosenberg is not made responsible from the political
standpoint, since the High Tribunal is no parliament; neither is he
made responsible from the point of view of constitutional law, for
the High Tribunal is not a supreme court of judicature. The liability
of the defendant with respect to civil law is not in question either,
but only his criminal liability, his responsibility for his own alleged
crimes. and for the crimes of others. I do not need to outline in
more detail the fact that in order to establish criminal liability and
to condemn it, it must be proved that the defendant illegally com-
mitted acts punishable by law and that he may only be punished
for failure to act, that is, for an omission, if he had the legal
duty to act and if it. was due to his inactivity that the crime
occurred, always assuming that the actual possibility existed of his
preventing the crime.

The fact seems to me of decisive importance that Rosenberg
although Minister for the Occupied Eastern Territories, was not a
supreme ruler. Supreme rulers were the Reich Commissioners of
the gigantic territories “Ostland” and “Ukraine.” The lines along
which these territories were to be constitutionally remodeled were
not yet visible, but one thing was certain: The Reich Commissioner
was the highest authority. For instance, it was he who, on the most
important measures—like shooting of inhabitants of a region for
acts of sabotage—had the right to make the ultimate decision. I
should like to insert that in practice in these cases the Police had
exclusive competence. The Reich, that is, other authorities, had the
right to fundamental legislation and over-all supervision. By a
slight change in the well-known remark of Benjamin Constant, the
French professor of constitutional law, “Le roi régne, mais il ne
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" gouverne pas,” one may define in the following way Rosenberg’s
. position as Minister for the Occupied Eastern Territories: “Le
ministre gouverne, mais il ne régne pas.” ‘As in certain dominions
of the British Empire, there existed a sovereignty of the Reich
Commissioner with a centrel over-all supervision by the minister
for the East. Today nobody would think of summoning the compe-
tent British minister before a tribunal because a governor in India
had allowed a native village to be bombed and burned down.

And so I come to my conclusion that in Rosenberg’s case there
exists no automatic criminal responsibility for the nonprevention of
crimes in the East, if only because, although he had authority of
supervision, he was not sovereign; the two Reich Commissioners had
.the supreme authority.

The question must furthermore be asked and briefly examined
whether the defendant is individually guilty of the criminal exploi-
tation and enslavement of the nations of the East and perhaps of
further crimes. What was his attitude, what were the general lines
and general trends of his policy, what did he do p0s1t1ve1y, and
what did he prevent or at least try to prevent?

In the Baltic countries, national administrations or directorates
were installed under German supervision. The German admin-,
istration was compelled by the Reich Minister for the Occupied
Eastern Territories to show great understanding for all desires
which could be fulfilled and strive for good relations with the Baltic
countries; the Baltic countries had a free legal, educational, and
cultural system and were only limited with respect to questions
concerning politics, economy, and the police. After the war of:
1914-18 agrarian reform in the Baltic states was carried out almost
exclusively at the expense of the 700-year-old German holdings.
Nevertheless Rosenberg, as minister for the East, made a law
returning to private ownership the farms which had been made
collective by the Soviet Union since 1940 and, by this restitution
of soil which had originally been taken away from German
proprietors, showed the greatest pessible good will of the German
Reich. This, as well as the already-mentioned agrarian program,
has been expressly confirmed by the witness Riecke.

In the General District of White Ruthenia independent admin-
istration was initiated under Reich Commissioner Kube. The White
Ruthenia Central Committee was founded, as well as a White
Ruthenian relief system and a White Ruthenian youth organization.
When a White Ruthenian youth delegation returned from a visit
to Germany, Kube said that he would continue to act as a father
to White Ruthenian youth; the following night he was murdered,
yet this pohcy was not changed. ‘
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I should like to observe here in passing that the actual Russian
territories between Narva and Leningrad and around Smolensk
remained all the time under military administration; likewise the
districts around Kharkov and the Crimea.

As far as the Ukraine is concerned, Rosehberg intended to give it -
extensive central self-administrative sovereignty, as soon as possible,
similar to the directorates in the Baltic states and combined with
a pronounced advancement of the cultural and educational needs of
the people. After Rosenberg had originally considered himself enti-
tled to assume that Hitler agreed with this idea, another conception
later came to prevail, namely, that all forces should be directed
toward the war economy. Rosenberg managed to achieve and carry
through one thing only: The new agrarian program of 15 February .
1942, which provided for a transition from the collective economy
of the Soviet Union to private enterprise and then to ownership by
the farmers. On 23 June 1943 the property decree was issued as a
complement to this. At first it was not possible to carry this out
because of Reich Commissioner Koch’s opposition, and then military
events brought everything to an end. A further fundamental decree
was based on a general adjustment of the school system, which
Rosenberg had ordered to be worked out because the Reich Com-
missioner of the Ukraine declined to do it himself. Rosenberg pro-
vided for elementary schools and higher technical schools; the Reich
Commissioner protested against this. On account of the conflict,
which became more and more acute, between Rosenberg and Reich
Commissioner Koch, Hitler in June 1943 issued the following written
instruction: The Reich Commissioner had no right to make any
obstructions, but the Reich Minister for the Occupied Eastern
Territories should confine himself to essential questions, and when
issuing any orders should make it possible for the Reich Commis-
sioner of the Ukraine to express his opinion beforehand, which
practically meant Koch’s co-operation beside Rosenberg.

During his examination of 8 April 1946 the witness Lammers
described Rosenberg’s peculiar constitutional position as Reich
Minister for the Occupied Eastern Territories and his political
position, which became constantly weaker. I would like to efnphasize
the following striking and especially important declarations made
by the witness: The authority of the Reich Minister for the Occupied
Eastern Territories was detracted from by the Armed Forces, by
Goring as the Delegate for the Four Year Plan, by Himmler as
Chief of the German Police, by Himmler as Reich Commissioner for
- the Preservation of Germandom (resettlement measures), by Sauckel
as Plenipotentiary General for the Allocation of Labor, by Speer
in the field of armaments and engineering, and finally, through
differences of opinion, by Propaganda Minister Goebbels.

78



5 July 46

Furthermore, Rosenberg was limited by the fact that two Reich
Commissioners, Lohse and Koch, were appointed for the Occupied
Eastern Territories. The Higher SS and Police Leader was “per-
sonally and directly” subordinated to the Reich Commissioner; but,
~as Lammers has declared, in technical respects he could not take
any orders from Rosenberg or from the Reich Commissioner but
only from Himmler.

Lammers said furthermore: Rosenberg always wished to pursue
a moderate policy in the East; he was without any doubt against
a policy of extermination and against a policy of deportation, which
were widely advocated in other quarters. He made efforts to rebuild
- agriculture through the agrarian program, to put the educational”
system, church affairs, the universities and schools in order. Rosen-
berg had great difficulty in asserting himself, for especially the Reich
Commissioner for the Ukraine simply did not follow Rosenbergs
orders. Rosenberg favored instituting a certain degree of independ-
ence in the eastern nations; he particularly had at heart the
cultural interests of the latter. The differences of opinion between
Koch and Rosenberg, says Lammers, could have filled volumes of
files. Hitler called Rosenberg and Koch to him and decided that
they should meet each month in order te consult each other.

The witness Lammers said, quite rightly, that of Rosenberg as
the superior minister it was asking too much to have to come to an
agreement in each case with his subordinate, the Reich Commis-
sioner. Subsequently it was shown that in spite of the meetings
they came to no agreement, and finally it was Herr Koch who was
right in the eyes of the Fiihrer. As Lammers says it was about the
end of 1943 that Rosenberg was received for the last time by the
 Fiihrer, and even before that time he had always had great diffi-
culties in reaching the Fihrer. There had been no more Reich
Cabinet sessions since 1937.

Hitler’s ideas tended more and more in the direction of Bormann—
Himmler. The East became the ground for experiments.

To this group—as it is quite clear today, for the first time—it
seemed hopeless to look for understanding on the part of Rosenberg
as to the development of the Reich as they wished it. Rosenberg had
no idea of the extent of the fight waged against him. His quarrel
with Reich Commissioner Koch, the exponent of Himmler and Bor-
mann, is proof of this ignorance; but it is also complete proof of
Rosenberg’s integrity.

On 14 December 1942 Rosenberg issued a set of instructions to
‘the Reich Commissioner of the Ukraine (Document Number 19-PS);
his other instructions have unfortunately not been found. In this,
Rosenberg requested the administrative chiefs to preserve decent
attitudes and views; he demanded justice and human understanding
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for the population, which had always seen in Germany the supporter
-of legal order (Document Number 194-PS); the war had brought
terrible hardships, but every offense should be fairly examined and
judged, and should not be punished to excess. It is also inadmissible
- that German authorities meet the population with expressions of
contempt. One can only show one is the master through correct
manner and actions, not by ostentatious behavior; our own attitude
must bring others to respect the Germans; those administrative
chiefs who have shown themselves unworthy of their tasks, who
have misused the authority they were given, and who by their
obnoxious behavior have shown themselves to be unworthy of our
- uniform, must be treated accordlngly and summoned before a court
or removed to Germany.

The echo which such decrees called forth in Koch is shown in
his memorandum of 16 March 1943 (Document Number 192-PS).
Koch writes that “it is.a strange thought that not only must a
correct attitude be displayed toward the Ukrainians, but that we
must even be amiable to them and always ready to help.” Further-
more Rosenberg demanded esteem for the highly developed con--
sciousness of the Ukrainian people and, according to Rosenberg, a
high degree of cultural self-administration was desirable for the
Ukraine; nations as big as the Ukraine could not be kept in per-
manent dependence, and the eastern campaign was a political
campaign and not an economic raid. Here Koch, addressing Rosen-
berg, refers in a cynical manner to the climax reached in the
relations of his organization with Ukrainian emigration. There are
other decrees of Rosenberg’s which are criticized by Koch. One of
these is the decree of 18 June 1942 concerning the acquisition by
Rosenberg of Ukrainian schoolbooks for a total of 2.3 million Reichs-
mark to be charged to the budget of the Reich Commissariat without
his previously even getting in touch with Koch. One million
primers, one million spelling charts, 200,000 schoolbooks 300,000
language books, and 200,000 ar1thmet1c books were to be provided at
a time when there was hardly even the most necessary paper for
German school children.

. Koch goes on to say:

“It is not necessary to point out repeatedly in the decrees

issued by your ministry and in telephone communications that

no coercion may be used in recruiting laborers and that the

eastern ministry even demands to be informed of every

instance in which compulsion has been used.”

In a subsequent decree Koch says he is blamed for having caused
the closing of vocational schools; and he .also says that Rosenberg
ordered the General Comrmssmners to adopt a different school

- policy, thereby overstepping his-authority as Reich Commissioner.
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Koch then concludes with a veiled threat that to him, as a veteran
Gauleiter, the way to the Fiihrer could not be barred. So much
challenging criticism of Rosenberg, so much unintentional praise,
and so much proof of the absolute decency of his behavior and the
far-sighted and statesmanlike direction of his office as chlef of the
eastern administration!

One last document in the fight of Rosenberg agamst Koch is the
report regarding Reich Commissioner Koch and the timber region of
Zuman of 2 April 1943 (Document Number 032-PS), regarding which
Rosenberg gave exhaustive information as a witness. In this very
matter Rosenberg displayed his conscientiousness particularly
clearly.

And now we have again to ynroll another scene before our eyes,
because the Prosecution attached specific importance to it: In July -
1942, Bormann wrote a letter to Rosenberg; Rosenberg replied, and
a third party, Dr. Markull, an associate of Rosenberg in his ministry,
wrote a commentary regarding it. According to Dr. Markull's
representation the contents of Bormann’s letter, the original of
which is not extant, was the following: the Slavs should work for
us; if ‘of no use to us, they ought to die; health provisions were
. superfluous; the fertility of the Slavs was undesirable, their cduca-~
tion dangerous; it would do if they could count up to one hundred.
Every educated person is a potential enemy. We could leave inem
their religion as an outlet. As sustenance they should receive only
the barest necessities; we are the masters and we come first. '

To that letter by the closest collaborator of Hitler there could be
only one reply by Rosenberg: feigned consent and feigned compliance.
In the inner circle of the eastern ministry there arose considerable
apprehensions regarding this significant change in the attitude of
its chief, apprehensions which were expressed in Dr. Markull’s
memorandum of 5 September 1942, Rosenberg as a witness has
stated that there cannot exist any doubt, when that document is
read impartially, that he agreed only for the sake of pacifying Hitler
and Bormann. Rosenberg wanted to insure himself against an attack
. from the Fihrer’s headquarters, which he anticipated with certainty
because he allegedly did more for the eastern population than for
the German people, because he required more physicians than there
were available for sick Germans, et cetera.

The Markull memorandum is the truest possible bona fide reflec-
tion of Rosenberg’s personality and influence, since it shows the
anxious subordinate trying to conjure up the spirit of his minister
as he had come to know and to love him in his work, and to dispel
an alien phantom who seemed to have taken his place. It is stated
there that such' a train of thought conformed with the policy of .
Reich Commissioner Koch, but not with the decrees of the Reich
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Minister and the conception of at least 80 percent of the District
Commissioners and specialists who were counting on their minister
and who considered that the eastern population should be treated
decently and with understanding, for it evinced a surprisingly high
capacity for culture, its efficiency in work was good, and we were
about to waste a precious stock of gratitude, love, and confidence.
The controversy between the minister and the Reich Commissioner
was well known among the high authorities of the Reich, and it
was no secrét that the ministry was unable to carry out its policies
in opposition to the Reich Commissioners, who considered the eastern
ministry as entirely superfluous; the writings of Bormann would
disavow the entire policy of the eastern minister up to now, and
one was given the impression that Koch had been backed by Hitler
in his opposition to the minister. Since its foundation the ministry
had had to register an ever-increasing loss of power. The Higher
SS and Police Leaders refused to render to the General Commis-
sioners the normal honors such as reports, et cetera. One jurisdiction
of the eastern minister after another was being taken away by
other highest Reich offices; in the offices in Berlin it was openly said
that the remodeling of the ministry into a mere operations staff was
to be expected. On the other hand, the Reich Ministry for the
Occupied Eastern Territories, due to the personality of its leader,
enjoyed the exceptional esteem of the public.

Dr. Markull implores the minister to stand by his original ideas,
saying that the unfortunate master complex should be as much
avoided as the opinion that the intelligentsia were alien to the
masses. The influence of spiritual forces should be taken into con-
sideration. Germany should prove a “righteous judge,” acknowledg-
ing the national and cultural rights of nations. Such had been the
ideas of the minister before, and such they should remain.

Rosenberg’s attitude did not in fact change, since at that very
time he was working on the great School Program (Schulverord-
nung). Later on he effected the reopening primarily of the medical
faculties in colleges. And then came the conflict with the Fiihrer
in May 1943. ’

On 12 October 1944 Rosenberg tendered his resignation through
Lammers to the Fiihrer (Document Number Ro-14), because German
~eastern policy in general and the political psychological treatment
of eastern nations in particular, were still contrary to the point of
view which he had had from the very beginning, namely, his plan
of autonomy for the eastern nations and the cultural development
of their capacities as part of an all-European. conception of a family
of nations on the continent. He now inwardly broke down at seeing
a great statesmanlike program destroyed. All he could do in regard
to the policy of enslavement and looting which was going on in his
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country was merely to accept memoranda from his colleagues in
the ministry, or at best indulge in a futile paper war with people
like Koch. He had not been strong enough against the plans which
benighted forces wanted to carry out in the East; and he was
powerless against their influence, being in addition totally unaware
at that time of all the police and military orders which were
presented here to the Tribunal.

When Rosenberg once reminded Hitler of the creation of a -
" university in Kiev, Hitler apparently agreed; after Rosenberg had
left and he was alone with Goring, Hitler said, “This fellow has too
many worries. We have more important matters on our minds than
universities in Kiev.” No episode can illustrate better than all the
documents the one theme: Rosenberg and the reality in the East,
and the other theme: Rosenberg as the alleged inspirer of Hitler.

As Rosenberg did not receive any reply to his request for resig-
nation, he iried many times to talk to Hitler personally. It was all
in vain.

On 11 December 1945 Mr. Dodd said:
“The system of hatred, barbarism, and denial of personal
rights whieh the conspirators had elevated to the national
philosophy of Germany followed the National Socialist
masters when they overran Europe. Foreign workers became
the slaves of the master race, being deported and enslaved in
millions.”

And on 8 February 1946 General Rudenko said:

“In the long line of ruthless crimes committed by the Ger-

man-Fascist troops of occupation, the forcible deportation of

peaceful citizens into slavery and bondage in Germany takes

a particularly important place.”

He said that Géring, Keitel, Rosenberg, and Sauckel were partic-
ularly responsible for the inhuman and barbaric instructions, direc-
tives and orders of the Hitler Government, whose purpose was the
carrying out of the deportation of Soviet people into German slavery.

I have already spoken of the formal and individual respongibility
of Rosenberg as Reich Minister for the Occupied Eastern Territories.
I have already explained, too, that in the field of labor employment
it was not Rosenberg but Sauckel who, as Plenipotentiary General
for the Allocation of Labor, was the highest authority and the
responsible person, by virtue of the Fiihrer’s decree of 21 March
1942 (Document Number 580-PS). Thus Sauckel in this field was
Rosenberg’s superior.

He wrote to Rosenberg on 3 October 1942 (Document Number
017-PS): :

“The Fithrer has drawn up new and most urgent armament

programs which require the speediest employment of two
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million additional foreign workers. For the execution of his

decree of 21 March 1942 the Fithrer has given me more

authority for my further tasks, particularly empowering me

to use my own judgment in taking all measures in the Reich

and in the Occupied Eastern Territories in order to insure the

organized employment of labor for the German armament
industry under all circumstances.”

In his Program for the Allocation of Labor of 24 April 1942
(Document Number 016-PS), he emphasized that the state and local
labor offices are in charge of all technical and administrative matters
in connection with labor employment which come under the
exclusive competence -.and responsibility of the Plenipotentiary
General for the Allocation of Labor. The defense of Sauckel is not
my task. But may I point out that he also did not take over his .
great and difficult task with a feeling of hatred and intentions of
enslavement. In his Program for the' Allocation of Labor just
mentioned he says, for instance:

“Everything has to be avoided which, beyond the shortages

and hardships caused by war conditions, would aggravate and

even cause unnecessary suffering to foreign male and female
workers during their stay - in Germany. It stands to reason
that we should make their presence and their work in Ger-
many, without any loss for ourselves, as bearable as possible.”

On that point Sauckel and Rosenberg shared the same opinion.

Neither is it my task to state and to prove that many hundreds
of thousands of foreign workers found good conditions in Germany,
that in fact numberless persons were better off here than in their
fatherland. I am only concerned with the bad conditions which
have been charged to the Defendant Rosenberg.

I come now to the “Central Agency for Nationals of the Eastern
Territories.”

Gentlemen of the Tribunal, several days ago I read the affidavit
of Dr. Albert Beil. Essentially it contains an authoritative statement
of whatever can be said about that subject. Therefore, I.should like
to omit this subject, “Central Agency for Nationals of the Eastern
.Territories,” and ask the Tribunal to consider it as having been
presented.

2. Central Office for Nationals of the Eastern Territories.

As the war became more and more intensified in regard to totality -and
brutality, the German workers, and the Germans altogether, did anything but
live in a grand s:cyle; they too, as far as they had not been drafted for the Army,
were assigned to labor duties, had to do heavy work for long hours, were
separated from their families, had frequently to be content with second-rate

billets—especially because of the increasing number of houses damaged by air
attacks—and they, too, were severely punished for refusal to work or defaulting.

The fact that the foreign workers were likewise victims of this totality and
brutality of the war and, admittedly, in some respects. even more so, does not
incriminate Rosenberg either legally or morally. -He establisnhed, within his
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ministry, the Central Office for Nationals of the Eastern Territories, which had
neither police tasks nor any other competencies of an administrative nature but
was concerned solely with the welfare of nationals of the Eastern Territories
and which employed trustees taken from among the eastern nations. In the
report of 30 September 1942 (Document Number 084-PS, US-199) this office points
out several inadequacies: That the accommodation, treatment, food, and pay of
the Eastern Workers called forth strong criticism; that, though actually the
situation was- much better now (deadline 1 October 1942), the conditions for
Eastern Workers were on the whole still far from being satisfactory. Rosenberg
is therefore asked to discuss the matter with Hitler in order to have Hitler
himself take energetic measures; Himmler was to be made to rescind his general
regulations concerning the treatment of Eastern Workers; the Party Chancellery
and the Party to be reminded of their hlstoncal responsibility for the millions
of former Soviet citizens now guided by Germany and instructed to co-operate
in all matters concerning Eastern Workers in the Reich with the Reich Minister;
finally it was suggested to extend the scope of the Central Office for Nationals
of the Eastern Territories as quickly as possible, so as to enable it efficiently to
look after the interests of the aliens from the occupied territories living in the -
Reich, being, so to speak, the projected arm of the East ministry and the -
representative of these people, In this sense, namely, in the sense of social care
and humane welfare, the eastern ministry was active for the Eastern Workers.

To refute the charge that Rosenberg was active as protagonist of
the system of hatred and barbarism, of denying human rights, and
of enslavement, I must add the following. Rosenberg received
further untavorable reports, one being the report of 7 October 1942
about the bad treatment of Ukrainian skilled workers (Document
Number 054-PS, US-198). Abuses in recruiting and during trans-
portation were pointed out; the workers were frequently dragged
out of their beds at night and locked up in cellars until the time of
their departure; threats and blows by the rural militia were a
matter of course; food brought from home was often taken by the
militia; during transportation to Germany neglect and transgress_ions\

on the part of the escorting units occurred, et cetera.

Rosenberg had no authority whatsoever to intervene in those
matters, yet he tried to .do so in a letter of 21 December 1942 to
Sauckel; Rosenberg first emphasized his fundamental accord with
Sauckel; but after a few tactical and polite clichés, he complained
seriously and urgently about the methods used in the employment
of labor. I quote:

“I must emphatically request, in view of my responsibility

for the Occupied Eastern Territories, that in supplying the

required quotas methods should be avoided which might one
day cause me or my associates to be charged with connivance
and with being responsible for the consequences.”

Rosenberg further states that he empowered the Reich Com-
missioner for the Ukraine to make use, so far as required, of his
sovereign rights and to give attention to the elimination of recruiting
methods which were running counter to the interests of warfare and
war economy in the occupied territories. He, Rosenberg, and the
Reich Commissioners could not help being surprised that in
numerous instances measures, which should have been previously
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agreed upon with the civilian authorities, were first learned of
through the police or other offices. Without co-ordination of their
mutual wishes Rosenberg was unfortunately unable to accept the-
joint responsibility for consequences resulting from these reported
conditions. In conclusion Rosenberg expressed the wish to put an
early end to such conditions for the sake of their common interest.

Rosenberg also tried personal consultations with Sauckel and got
Sauckel to promise that he would do everything to bring about a
fair solution of all these questions (conference of 14 April 1942). It
was beyond Rosenberg’s power and authority to do more. His secret
opponent, supported by higher authorities, was Reich Commissioner
Koch, who was indeed one of the chief culprits responsible for the
cruel methods of recruiting and employment of Eastern Workers,
and whose influence Rosenberg was unable to counteract.

When the prosecutor (Brudno, on 9 January 1946) charges the
defendant with protesting against these methods not for humani-
tarian reasons but out of political expediency, I can only say that in
my opinion one cannot, without some sound reasons, simply main-
tain that the Defendant Rosenberg is devoid of any human qualities.

As an example of the defendant’s particular bestiality, the
so-called “Hay Action” has been repeatedly pointed out by the
Prosécution (Document Number 031-PS). It concerned the intention
of Army Group Center to evacuate 40,000 to 50,000 juveniles from
the atea of operations, as they represented a considerable burden to
the area of operations and were besides, for the most part, without
any parental supervision. Villages for children were to be estab-
lished behind the front lines under native supervision; one of these
villages had already proven its value. It was hoped that through
the Organization Todt, being a particularly appropriate organization
due to its technical and other possibilities, the juveniles might, in
the main, be placed at the disposal of German handicraft as appren-
tices, in order to employ them as skilled workers after 2 years’
training. At first Rosenberg, as Reich Minister for the Occupied
Eastern Territories, was against this because he feared that the
action might be considered as a deportation of children, while on the
other hand, the juveniles did not represent a considerable increase
of military strength. The chief of the political operations staff
approached Rosenberg again, stating that Army Group Center
attached particular importance to the fact that the children should
enter the Reich, not by authority of the Plenipotentiary General for
the Allocation of Labor, but through the agency of the Reich
Minister for the East, as it was felt that only then could they be
assured of correct treatment. The Army Group wanted the action
to be carried out under the most correct conditions and asked for
special regulations to be issued with regard to mail facilities
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between them and their parents, et cetera. In the event of a possible
reoccupation of the territory the eastern ministry could then let the
children go back. TFogether with their parents they would certainly
form a positive political element during the subsequent reconstruc-
tion of the territory.

Fmally, as reason for the second request addressed to the
minister, it was stated in addition that the children, to be sure,
would not essentially contribute to strengthening the military power
of the enemy but that the important factor in this case was the
. long-range weakening of his biological strength; not only the Reichs-
fithrer SS but also the Fiihrer had expressed themselves to this
effect. Rosenberg finally gave his consent to this action.

With regard to this it may be said: This concerned a field which
was not at all within the jurisdiction of Rosenberg’s administration;
he did not want to destroy a foreign element, even if biological
weakening was given him as a reason—a reason which he himself
did not recognize. Instead he wanted to have the children educated
and trained and bring them and their parents back to their homes
later on. That is virtually contrary to the crime with which the
defendant is charged. Later on, in the late summer of 1944; Rosen-
berg visited the Junkers plant in Dessau where approximately 4,700
young White Ruthenian craftsmen were employed and also visited
a White Ruthenian children’s camp. The clothing of the workmen
was irreproachable; they were industrious, enjoyed the best treat-
ment, and got along very well with the German workers. As Rosen-
berg was able to see for himself, the young people were taught
languages and mathematics by Russian teachers. The children were
cared for in their forest camp by White Ruthenian mothers and
women teachers. The figure of 40,000 moreover, was never ‘attained,
in fact, barely half of it. »

The attempt of the Prosecution in this instance to appeal
especially to considerations of humanity in order to discredit the
defendant cannot be successful in my estimation. For this very
example compels me to point out the following in particular: We
were in the midst of a war which was being conducted with terrible
intensity on both sides. Is not war in itself “monstrous bestiality”?
The “weakening of the biological strength of nations” is truly a
fitting expression for the goal and purpose of the whole war, for
that is what the thoughts and efforts of both belligerent parties are
aimed at. It would surely be unthinkable that one should forget
this in judging the actions of the defendants and that one should
wish to hold the defendants responsible not only for unleashing the
war, but in addition, for the fact that war in its very essence consti-
tutes a great crime on the part of mankind, both against itself and
against the laws of life.
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The Prosecution contends that Rosenberg is guilty also insofar
-as it was he who issued the inhuman and barbaric decrees which
aimed at carrying out the deportation of Soviet people into German
slavery. This causes me to discuss the question as to whether the
compulsory labor decree of 19 December 1941 and Rosenberg’s
other decrees concerning compulsory labor for the inhabitants of

the Eastern Territories, were contrary to international law.

The Eastern Territories administered by Rosenberg were militarily
occupied during the war. Through this occupatio bellica Germany
- realized complete domination and had the same sovereignty as over
her own territory. While according to previous conceptions of inter-
national law the occupying power could act arbitrarily without
consideration of rights and laws, the recent evolution of interna-
tional law eliminated the principle of force and brought victory
to the principles of humanity and culture. Therefore the formerly
unlimited might of the occupying power was altered to limited
rights. The Hague Rules of Land Warfare stipulated in particular
the legal obligations of the occupying power.

On the other hand, it is not true to say that the Rules of Land
Warfare specify- only certain privileges for the occupying power.
They merely set a limit to the basically unlimited right of the
occupying power to exercise all powers deriving from territorial
sovereignty over an occupied territory.

THE PRESIDENT: Would that be a convenient time to
break off? ‘ :

[The Tribunal adjourned until 10 July 1946 at 1000 hours.]
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ONE HUNDRED
AND SEVENTY-FIFTH DAY

Wednesday, 10 July 1946

Morning Session

THE PRESIDENT: The Tribunal will sit in closed session this
afternoon and will not sit in open session after 1 o’clock.

DR.THOMA: Mr. President, may it please the Tribunal, with
regard to the question of the justification of the decree concerning
the compulsory labor service of the inhabitants of the Eastern
Territories, I should like to continue on Page 33.

Thus the following principle recognized by international law is
indicated:

Measures undertaken by an occupying power in occupied terri-
tory are legal as long as they are not in opposition to a proven:
stipulation of the international rules of warfare. The occupying
power is therefore assumed to be entitled to the full exercise of
all powers derived from territorial sovereignty over an occupied
territory. According to the uniform opinion of experts on inter-
national law the occupying power acts by virtue of an original law
of its own, guaranteed and defined as to content solely by inter-
national law, in the interest of its own conduct of the war as well
as for the protection of the civil population in the occupied terri-
tory. I quote Heyland from Handbuch des Vdélkerrechts.

“The inhabitants of the occupied territory no longer have a
duty of allegiance to the enemy sovereign but only to the
occupying power; the will of the occupying power rules and
decides in the occupied territory; the occupying power is the
executor of its own will; its own interests alone are decisive
for the exercise of its sovereign rights and, therefore, it is
at liberty to act against the interest of the enemy state.”

In view of Article 52 of the Hague Rules of Land Warfare the
right to conscript labor in the occupied territory is acknowledged.
It is stipulated here that labor services mpay be demanded from the
inhabitants of the occupied territory; the demand must be limited
to the requirements of the occupation forces; it must be in propor-
tion to the resources of the country and must be of such a nature
as not to compel the population to participate in military operations
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against their own country. In these stipulations I cannot discern
any prohibition of labor conscription in occupied territories; on the
contrary, I consider -that an approval of compulsory labor service
can be clearly deduced from them. The employment of such labor
in war industry is undoubtedly in accordance with the require~
ments of the occupation forces and, in niy estimation, it is equally
beyond doubt that this constitutes no commitment to military
operations. - The Rules of Land Warfare contain no stipulations as
to whether labor service may be demanded only in the home
country or whether the conscript may be transported into the native
land of the occupying power for the purpose of rendering labor
services there. Thus, the general principle holds good that the
occupying power is assumed to be entitled to exercise to the utmost
extent all powers deriving from territorial sovereignty.

If one takes the correct view that the international rules of
warfare should tend to humanize war by limiting the rights of the
belligerents and that the trend in this direction should be con-.
tinued, one must consider on the other hand that the stern reality
of war tends toward the opposite direction.

THE PRESIDENT: Dr. Thoma, the Tribunal would like to know
whether it is your contention that the Hague Rules authorize the
deportation of men, women, or children to another country for the
purpose of labor service.

DR. THOMA: Mr. President, I propose to speak about the inter-
pretation of the Hague Rules of Land Warfare and I am dealing
here with the question as to whether it is permissible to transport
inhabitants of the country in order to meet the requirements of the
occupying forces. I have stated my position here that laborers can
also be transported into the country of the occupying power. About
children, of course, I have said nothing. I did not say anything
about Jews either. I only spoke about persons able to work, who
were required to work in accordance with the necessities Qf the
occupying power, and I said it was admissible for them to be trans-
ported into the home country of the occupying power. I leave this
"~ problem to the discernment of the Tribunal.

' THE PRESIDENT: The Tribunal would like to have any author-
ities in international law which you have to cite for that proposition.
DR. THOMA: Mr. President, I shall mention some more quota-
tions, more detailed scientific quotations concerning this problem.
I have already quoted in that regard. I have repeatedly quoted
Heyland’s Handbuch des Vilkerrechts, published by Stier-Somlo,
and I shall give more quotations. )
THE PRESIDENT: Will you tell me what language that book

is in?
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DR. THOMA: In German, Mr. President; it is the Handbuch des
Vilkerrechts, published by Stier-Somlo, 1923.

Present-day warfare is no longer what it was in 1907. War has
developed into total war, a life-and-death struggle of annihilation,
in which the very last physical and moral forces of the nation are
mobilized, and the loss of which, as is shown by the example of
Germany, means unconditional surrender and the total destruction
of her existence as a State.

Can one maintain, in view of this fact, that Germany, in this_
struggle of life and death, should not have been granted the basic
right of self-preservation recognized by international law?

I refer to Strupp, Handbuch des Vélkerrechts, published by
Stier-Somlo, Stuttgart 1920, Part III, “Violations of International
Law,” Page 128 et sequentes.

There is no doubt that the very existence of the State was at
stake; that is, it was an emergency which justified the compulsory
employment of labor, even if it had not been permissible according
to international law. It is inherent in that great anomaly called
war that, as soon as the state of war has been proclaimed, inter-
national law is in a large measure set aside in the interest of the
objective of the war, the overpowering of the enemy.

I quote Strupp, as above, Page 172.

“The development of civilization has seen a progressive
moderation of the conception according to which everything
is permissible in war until the enemy is destroyed; never-
theless the rules of warfare constitute even today a com-
promise between the demands of unrestrained military
necessity and progressive humanitarian and civilized views.

“One thing, at any rate, is certain, namely, that the existence
of a genuine emergency may be pleaded, even under the
stipulations of the Hague Rules of Land Warfare. During
the negotiations preceding the formulation of Article 46 of
the Hague Rules, the following was stated literally and with-
out opposition in the plenary session of the Conference:

“‘The restrictions might affect the liberty of action of the
belligerents in certain extreme emergencies,’ indicating that
for extreme contingencies, therefore, a state of emergency
may be pleaded. It is recognized international law that even
an aggressor must not be denied the right of pleading a state
of emergency in case his existence is directly threatened.”

In connection with the chapter concerning the eastern admin-
istration, I should like, without pointing out specifically all that the
defendant has said during his testimony concerning accusations of
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the Soviet Prosecution, in particular the reports of the state com-
missions and the Molotov reports (Documents USSR-39, 41, 51, 89,
and record of 16 April 1946), to express a hope that the factual
corrections made by the defendant will be duly evaluated by the
Tribunal. ‘
Now I come to a new subject: Contrary to the assumption of the
Prosecution, Rosenberg was in no instance the instigator of a perse-
cution of Jews, any more than he was one of the leaders and origi-
nators of the policy adopted by the Party and the Reich, as the
Prosecution claims (Walsh, on 13 December 1945, Volume III,
Page 539). Rosenberg was certainly a convinced anti-Semite and
expressed his conviction and the reasons for it both verbally and in
writing. However, in his case anti-Semitism was not the most out-
standing of his activities. In his book Blood and Honor, speeches
and essays between 1919 and 1933, out of 64 speeches, for example,
-only one had a title referring to Jewry. The same applies to the
other two volumes of his speeches. He felt his spiritual ancestors
to be the mystic Meister Ekkehart, Goethe, Lagarde, and Houston
Stewart Chamberlain; anti-Semitism was for him a negative element,
and his chief and most positive efforts were directed toward the
proclamation of a new German intellectual attitude, and a new
German culture. Because he found this endangered after 1918, he
became an opponent of Jewry. Even such different personalities as
Von Papen, Von Neurath, and Raeder now confess to their belief
that the penetration of the Jewish element into the whole of public
life was so great that a change had to be brought about. It strikes
me as very important, however, that the nature of Rosenberg’s anti-
Semitism was intellectual above all. For example at the Party
Rally of 1933 he explicitly mentioned a “chivalrous solution” of the
Jewish question. We never heard Rosenberg use expressions like
“We must annihilate the Jews wherever we find them; we shall
take measures that will insure success. We must abandon all feelings
of sympathy.” The Prosecution itself quotes the following as an
expression of the program Rosenberg set up for himself (Volume III,
Page 529): » '
“After the Jews have been ousted as a matter of course from
all official positions, the Jewish question will find a decisive
solution through the setting up of ghettos.’™

GENERAL R. A. RUDENKO (Chief Prosecutor for the U.S.S.R.):
Mr. President, rather reluctantly I interrupt counsel for the defense,
and I do not like to take the time of the Tribunal, but what I just
heard is going beyond any permissible limits. When the defendants
sitting in the dock tried to express their Fascist views, this was
deemed inappropriate and cut short by the Tribunal.
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I think that it is absolutely inadmissible that defense counsel
-should use this place to promote antihuman propaganda; I cannot
understand the contention of the lawyer who alleges the existence
of a noble, spiritual anti-Semitism which Rosenberg advocates and
that Rosenberg’s belief in gathering all Jews in ghettos was
chivalrous. Please note that the lawyer is not quoting any Nazi
leader but expresses his own opinion, and I protest against the use
of the International Military Tribunal for the spreading of Fascist
propaganda. I ask the Tribunal to consider this objection of mine
and to take appropriate action.

DR.THOMA: May it please the Tribunal—may I make an
answer to that?

THE PRESIDENT: Dr.Thoma, we don’t think it is necessary to
trouble you. The Tribunal thinks—there may be, of course, differ- .
ences of opinion as to the use of words in the course of your
argument, but they see no reason for stopping you in the argument
that you are presenting to the Tribunal.

DR. THOMA: Thank you, My Lord.

May it please the Tribunal, after what General Rudenko has
said, I should like to-make one statement. In my speech I have
tried to argue upon the statements of the Prosecution and nothing
else. I would like to say something else. The words “chivalrous
solution of the Jewish question” were not my expression; I just
quoted that as a statement made by Rosenberg a long time before
he came into ‘this Court. The Prosecution guotes the following as
Rosenberg’s statement of a program: ‘“The Jewish question...” and
so on; I have already read that.

It was not a mere question of chance that Rosenberg did not .
take part in the boycotting of Jews in 1933, that he was not called
upon to work out the laws against the Jews in 1933, 1934, 1935, and
so on (expatriation, prohibition of marriages, withdrawal of the .
right to vote, expulsion from all important positions and offices).
Above all, he never took part in the action of 1938 against the Jews,
nor in the destruction of synagogues, nor in anti-Semitic demon-
strations. Neither was he the instigator in the background who sent
out, or ordered, lesser people to commit certain actions. To be sure,
Rosenberg was a true follbwer of Hitler, who took up Hitler’s
slogans and passed them on. For example, the motto, “The Jewish
question will be solved only when the last Jew has left Germany
and the European contment ” and once the slogan of “Extermi-
nation of Jewry.” :

Exaggerated expressions were always part of the National
Socialist weapons of propaganda. A Hitler speech was hardly
imaginable without insults to his internal or external political
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opponents, or without threats of extermination. Every one of
Hitler’s speeches was echoed a million times by Goebbels down to
the last speaker of the Party in a small country inn. The same
sentences and words which Hitler had used were repeated, and not
only in all the political speeches, but in the German press as well,
in all the editorials and essays, until, weeks or months later, a new
speech was given which brought about a new echo of a similar kind.

Rosenberg was no exception. He repeated, as everyone did, all
of Hitler’s slogans, including that of the “solution of the Jewish
question,” and once also that of the “extermination of Jewry.”
Apparently, like Hitler's other supporters, he gave as much or as
little thought to the fact that in reality none of those phrases were
clear but that they had a sinister double meaning and, while they
might have meant real expulsion, they might also have implied the
physical annihilation and murder of the Jews.

May I remind the Tribunal at this point that Rosenberg, during
his testimony, made a reference to a speech of the British Prime
Minister in the House of Commons in September 1943, in which
speech it was stated that Prussian militarism and National Socialism
had to be exterminated root and branch. No German interpreted
that literally, and I believe no one interpreted it to mean that
German soldiers and the National Socialism had to be exterminated
physically.

Aside from the knowledge and will of the German people, and
aside from the knowledge and will of the majority of the leader-
ship of the Party—that is to say, known only to Bormann, Himmler,
and Eichmann—there was hatched and carried out, from 1941
onward, a mass crime which surpassed all human concepts of reason
and morality. The “Jewish question” was developed even further
and brought to a so-called “final solution.”

The Tribunal will have to decide the question whether Rosen-
berg, the specially characteristic exponent of the Party, the Reich
Minister for the Occupied Eastern Territories, is also responsible
for the murder of the Jews, and particularly for the mwurder of
Jews in the East; that is, is he a murderer of Jews? Or must it be
recognized and admitted that, although he stands but a hair’s
breadth from the abyss, it was, after all, external circumstances
which led up to it all, and that thesd®circumstances were outside
his sphere of responsibility and guilt?

I believe I can say that Rosenberg never aimed, either openly
or in secret, at the physical extermination of the Jews. His reserve
and moderation were certainly no mere tactics. The slipping of
anti-Semitism into crime took place without his knowledge or will.
The fact in itself that he preached anti-Semitism justifies his punish-
ment as the murderer of Jews as little as one could hold Rousseau
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and Mirabeau responsible for the subsequent horrors of the French
Revolution. '

Furthermore, no matter how much the first impression might
lead to it, criminal guilt on his part cannot be deduced from his
position as Reich Minister for the Occupied Eastern Territories. As
already stated, the “responsible minister” cannot simply be held
responsible for criminal acts committed in his sphere or his terri-
tory. Criminal responsibility, according to the German Penal Code,
Paragraph 357, exists only if an official knowingly assents to the
criminal actions of his subordinates, and if—the commentaries
furnish this supplement—the superior is in a position to prevent the
action:

I should like to take up the question of his responsibility on the
grounds of the documents submitted for this purpose.

(1) The action taken against the Jews at Sluzk (Document Num-
ber 1104-PS).

On 27 October 1941, a horrible slaughter of Jews took place in
Sluzk, committed by the four companies of a police battalion,
because the commander received an order from his superior to clear
the city of all Jews without exception. The district commissioner
immediately ‘made vigorous protests, demanded that the action be
stopped at once, and gun in hand kept the police officers in check
as far as he was able. He reported to the General Commissioner
of White Ruthenia, Kube, at Minsk, and the latter suggested to the
Reich Commissioner Ostland, Lohse, that the officers implicated be .
punished for this “unheard-of bestiality.” He in turn reported to
the Reich Minister for the East, with the request that immediate
measures be taken at higher levels. The Reich Minister for the
Occupied Eastern Territories sent the entire report to Heydrich, the
Chief of the Security Police and of the SD, requesting further action.
Due to an ingenious system according to which the Police were not
responsible to the competent administrative chief and were not even
obliged to report, Rosenberg could not take any further steps either
in this or in similar cases. He was not head of the Police, and could
only hope that the transmission of the report to Heydrich would be
sufficient to stop what he considered to be regional excesses of the
Police.

It can be seen from the indignation of all the administrative
offices over the reported incidents that none of them knew that it
was no question of excesses, but of an action ordered by Heydrich
and Himmler. Even though Rosenberg violently disliked Heydrich
and Himmler, not even he could suspect anything of this kind.

(2) Also from October 1941 dates Document 3663-PS in which
the Reich Minister for the Occupied Eastern Territories, for whom
Dr. Leibbrandt signed, calls for a report by the Reich Commissioner
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Ostland, because a complaint has been made by the Reich Security
Main Office that the Reich Commissioner Ostland had prohibited
executions of Jews in Libau. To this the addressee replied:

“I prohibited the execution of Jews in Libau because there
was no justification for the way in which it was carried out.”

This is followed by a request for further instructions. Regard-
ing this document—which is signed by the departmental chief Leib-
brandt, and which in no way points to any knowledge on the part
of the Defendant Rosenberg—I wish fo make the following pro-
visional brief statement:

~ It is not conceived as a reproach by the Reich Minister for the
East because the executions of Jews were discontinued, but it
simply represents the transmittal of a complaint by the Reich
Security Main Office, adding a request to report. It is to be
presumed that the reason for the complaint was that the Reich
Commissioner Ostland encroached on the competency of the Reich
Security Main Office and the demand for a report was presumably
issued in that sense. In a letter of 18 December 1941, the Reich
Minister, in a letter also signed “By order: Briutigam,” asked the
Reich Commissioner Ostland to settle directly any questions which
might arise with the Higher SS and Police Leader.

To identify the letter “R” as Rosenberg’s initial, because the
Prosecution obviously was more than doubtful about Rosenberg’s
knowledge of matters, turned out to be equally unfortunate. This
“R” is not Rosenberg’s.

(3) Document Number 3428-PS concerns a letter of the General
Commissioner for White Ruthenia to the Reich Commissioner for
the East. It is a shocking document about the mass extermination
of Jews in White Ruthenia; however, there is nothing of interest in
it for the case against Rosenberg, because those horrible events
could be attributed to him only if he knew of them, and in neglect
of his duty failed to intervene. There is no actual proof to found
a supposition of such knowledge. The claim that these documents
were found in Rosenberg’s possession cannot be in accordance with
the actual facts, for they show the Reich Commissioner in Riga as
the addressee.

(4) In the “Memorandum for the Fiihrer of 18 December 1941”
(Document Number 001-PS) the defendant suggested the following,
which I must quote literally: '

“The assaults against members of the German Armed Forces
have not stopped, but have gone on. It seems to be an obvious
plan to disturb German-French co-operation, to force Ger-
many to take measures of retaliation, thereby bringing about
a new defensive attitude on the part of the French against
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Germany. My suggestion to the Flhrer is that instead of.
killing 100 Frenchmen, he should have 100 or more Jewish
bankers, lawyers, et cetera, shot.”

It is not my task here to discuss how far it is admissible to shoot
hostages, but one thing is certain, that Rosenberg was convinced
such a measure was admissible. In that case, however, his suggestion
must be considered in that light, and can by no means be judged as
an independent incitement to murder. Besides, the suggestion had
no results. In his reply of 31 December 1941, Lammers, acting on
behalf of the Fiihrer, merely referred to the suggestion of utilizing
the furniture and fittings from Jewish houses, and not to the
shooting of hostages. Therefore, Rosenberg made no more reference
to it.

At this point I should like to interpolate the following: The
French prosecutor charged Rosenberg, when the latter was in the
witness box, with the fact that this was murder. Gentlemen of the
Tribunal, it was not murder, because no execution took place. But
neither was it incitement to murder. One can only incite someone
who still has to be persuaded. However, if the man who commits
the act is already prepared for anything, is an omni modo facturus,
then he can be incited no more, and there only remains the offense
of a suggestion of a criminal act, which, according to German law,
must be judged as an offense to receive only slight punishment,
because it has had no consequence.

Just at this point I should like to recall that Rosenberg testlﬁed
as a witness that on one occasion a court sentenced a district com-
missioner in the East to death for having extorted valuables from
a Jewish family, and that that sentence was carried out. Please do
not consider it an improper argument of the defense when I say:
Does that not prove that Rosenberg abhorred criminal acts against
the Jews?

(5) Document Number Rosenberg-135, Exhibit Number USSR~289,
refers to the report of the General Commissioner of White Ruthenia
in Minsk, dated 1 June 1943, on the subject of what happened in
the prison of Minsk as regards gold fillings. This was addressed to
the Reich Commissioner Ostland, who forwarded the report on
18 June 1943 with the utmost indignation. At his hearing before the
Tribunal on 16 April 1946 the defendant already made a statement
on this point. I should like to repeat this briefly now: The defendant
had returned on 22 June 1943 from an official visit to the Ukraine
and found a pile of notices about conferences, a number of letters,

“and above all the Fihrer decree from the middle of June 1943, in
which Rosenberg was instructed to limit himself to the fundamentals
of lawmaking and not to bother about details. Herr Rosenberg did
not read the letter concerned, but he has to surmise—he cannot
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remember this—that the letter was explained to him by his office,
and presumably in the course of the reading he was informed of
many documents and learned that there was again serious trouble
between the Police and the civilian administration, and it is probable
that Rosenberg said: Turn that over for investigation to Gauleiter
Meyer or to the liaison officer. Otherwise the terrible details would
certainly have remained in Rosenberg’s memory.

Nobody doubts for a moment that the horrible crimes shown in.
these documents and all the other frightful things not covered in
the documents, but which actually happened, call for atonement.
Nobody doubts that not only the lesser henchmen acting on higher
-orders shall be punished, but also above all those who issued the
orders, and those responsible for the crimes. Rosenberg did not
issue an order to murder Jews; that much is clear. Is he, in spite of
this, responsible for the frightful murders?

There is no trace of the defendant’s handwriting on any of the -
murder documents. Nor has it been determined in any case that he
knew anything about what went on. Can we condemn Rosenberg
on the basis of his presumed and probable knowledge? Rosenberg
has by no means the intention of playing a false and cowardly game
of hide-and-seek behind his advisers and officials. But let -us
remember how cunningly the so-called executions of the Jews were
kept secret, not only from' the public, but even from Hitler’s closest
collaborators. '

Is it not possible, and even credible, that they were playing a .
game of hide-and-seek even with Rosenberg? The thoughts and
intentions of none of the other NSDAP leaders were revealed so
openly and clearly to all the world as particularly those of the
author Rosenberg. Of none other could one be so sure that he would
turn with indignation from inhuman and criminal acts.

But let us go one step further and assume that Rosenberg had
full knowledge of this greatest crime. It is not proved, but one
could imagine it and surmise it. Is he then responsible, too? Peculiar,
even subtle, as we well know, was the departmental authority, and
the responsibility which went with it, in the eastern countries. The
entire police system had been taken from Rosenberg’s sphere of
influence, at the highest level of which was Himmler, and under him
Heydrich. Of their orders and measures Rosenberg naturally had
no knowledge and no idea.

The lower echelons of police leaders and police agencies were in
effect subordinate and responsible to their police superiors and no
one else. It was quite immaterial whether or not Rosenberg knew
anything of the measures taken by the Police; he could change them
as little as any other of his fellow citizens in the Third Reich. One
might say: Yes, he could have remonstrated with Himmler or Hitler;
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he could have resigned. Of course, he could have done so. The
decisive point, however, is not whether he could have done it; the
question is whether he would have achieved anything by doing so—
that is to say, whether he could have prevented the execution; for
only in such a case could his responsibility be affirmed on the basis
of his failure to act, and only in such a case could one speak of
causality without which criminal ‘responsibility is unthinkable.

One might further claim, still under the assumption of Rosen-
berg’s knowledge of matters, that Rosenberg could at least have
taken steps against the Reich commissioners, who were obviously
involved in these matters. We know that the administrative organ-
ization and the dividing up of final authority in the East were vague,
to say the least. The Reich commissioners were sovereign masters
in their own territory, who had the final decision in the shooting of
hostages and in other retaliatory measures of far-reaching con-
sequence. And what was the actual extent of their authority? In
case the Reich Commissioner was dissatisfied with Rosenberg—and
mostly he was dissatisfied—he went to Hitler.” Does anyone really
believe that if Rosenberg disagreed with Koch as regards the
execution of Jews, he would have been upheld by Hitler if he had
approached him? Here again, there is a lack of that causality which
is indispensable for a legal condemnation.

I come now to the Einsatzstab- Rosenberg, the Operatlonal Staff
Rosenberg.

No less than three prosecutors have taken the stand in this Trial
against Rosenberg, and have accused him of wholesale stealing of
objects of art and science in the East and West (Storey, 18 December
1945; Gerthoffer, 6 February 1946; Smirnov, 15 February 1946).
First I must take exception to some obvious exaggerations and
injustices, that is, the assertion that the activities of the special
staff in the West extended to public and private property without
distinction (Volume VII, Page 55), and that the objects of art Ger-
many appropriated amount to more than the combined treasures of
the Metropolitan Museum in New York, of the British Museum in
London, of the Louvre in Paris, and of the Tretjakov Gallery.
Further, I must declare the statement incorrect that the “looting
program” of Rosenberg was intended to rob the occupied countries
of their entire centuries-old possessions of art and science. Finally,
the Prosecution contrasts Rosenberg’s actions ‘to the looting of art
treasures in former wars. It says that while egotism, conceit, taste,
and personal inclination used to be the underlying motives of such
looting, the National Socialists primarily had the criminal intention
of storing up reserves of valuables (Volume VII, Page 65). I think
. it unnecessary to refer to the looting of art treasures in former times
as far back as Napoleon, because the concepts of international law
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and regulations have changed in the meantime, but I should like to
mention two things:

First, how many of the most famous objects of art in the most
famous galleries of the world got there through the channels of war
and how many got there in a peaceful way?

'Second, I am prepared to accept the fact that the Prosecution
denies Rosenberg’s delight in art, or joy in the possession of art
treasures as a possible motive for his actions, because Rosenberg
was no robber, no plunderer, of art. He had no intention of appro-
priating the objects of art for himself or for someone else.

_ What were the actual facts? Rosenberg’s operational staff was

active in the East and in the West. It had two tasks: First,. to
search libraries, archives, et cetera, for material suitable for the
proposed “university” of the Party, to confiscate this material and
take it away for the purpose of research, and secondly, to seize
objects of cultural value which were in the possession of or which
belonged to Jews, or which had no owner or were of a doubtful
origin. The Prosecution says: “The true and only motive, the true
and only purpose of this ‘seizure’ was robbery and looting; there
could be no question of intentions of mere ‘safeguarding.’”

On 20 August 1941 Rosenberg wrote to the Reich Commissioner
Ostland that he wished distinctly to prohibit the transfer of any
kind of art treasure from any place whatsoever without the approval
of the Reich Commissioner (Document Number 1015(c)-PS). On
30 September 1942 the Commander-in-Chief of the Army issued an
order (Document Number 1015(n)-PS) in agreement with Rosenberg
to the following effect:

“Apart from exceptional cases when it is urgent to safeguard

endangered objects of cultural value, it is desired that for the

time being such objects be left where they are.”

Later on, it says:

“The troops and all military commands within the operational

area are now as before directed to spare valuable cultural

monuments as far as possible and to prevent their destruction

-or damage.” ; ‘ »

In the report of the Special Staff for Creative Arts (report on
work carried out between October 1940 and 1944, Document Num-
ber 1015(b)-PS) it is stated that in the Occupied Eastern Territories
the activities of the Special Staff for Creative Arts were restricted
to the scientific and photographic registration of official collections,
and that the safeguarding and protection of these was carried out
in co-operation with the military and civilian agencies. It says
further that in the course of vacating the territories, several hun-
dred valuable icons and paintings, et cetera, were saved and, with
the co-operation of the individual army groups, were brought to a
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place of safekeeping in the Reich. Finally, on 12 June 1942 Rosenberg
sent out the following decree in a circular letter to ‘the highest

. Reich authorities, which reads:

“In the Occupied Eastern Territories a number of offices and.
individuals are engaged in the safeguarding of objects of
cultural value. They work from various approaches to the
subject and independently of each other. It is absolutely
essential for the administration of these territories that a
survey be made of the existing objects of cultural value.
Furthermare it must be endeavored, as a general rule, to
leave them, where they are for the time being. To this end
I have set up a central office for the registration and safe-
guarding of objects of cultural value in the East as a specqal
division within my ministry.”

_ Thus Rosenberg, as can be proved, proceeded from the point of
view that objects of cultural value had to remain in the country .

and only through the retreat of the German troops were a few

hundred valuable icons and paintings brought into Germany.

_ In time of war, objects of cultural wvalue, both mobile and
immobile, are as exposed to the danger of destruction as are any
other objects of value. Rosenberg stopped all unnecessary destruc-
tion, theft, and removal; he centralized the safeguarding of objects
of cultural value and had all necessary actions taken through his
operational staff in the East and the West (for example, see Abel’s
report on the library at Minsk, Document Number 076-PS). It is
quite in accordance with the conception of international law (I quote

.Scholz, Privateigentum im besetzten und unbesetzten Feindesland,
Berlin 1919, Page 36) that care should be taken on the part of the
occupying powers not only to protect, but to safeguard and salvage
protected objects of art as far as the war situation permits. It is
even considered a cultural duty for the occupying power to remove
particularly valuable objects of art from the combat zone and place
them in safety as far as possible. Under certain circumstances the
concept of international law may render it the cultural duty of the
occupying power to bring into his own country for reasons of
salvage objects of special scientific and artistic value. This is not -
an inadmissible “seizure” (Article 56, Paragraph 2, Rules of Land
Warfare), because this term could only apply to acts which are anti-
cultural, not to acts which are procultural. (See Scholz, as above,
Page 37).

~ Finally, I want to refer to Document Number 1109-PS, a report
according to which scientific institutes that had been saved were
ready to be taken back to the Ukraine immediately after the hoped-
for re-entry of the troops. I consider it completely impossible to

. read anythmg about looting into this clear text.
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Certainly, in the East great quantities of cultural objects of con-
siderable value were destroyed by direct military actions, or by
wanton destruction, or looting. It would be a fundamental mis-
construction of the true facts of the case, and a great injustice, if
these losses should be charged to the account of the Einsatzstab and
its chief, for his efforts went exactly in the opposite direction.

In the West (I refer to the testimony of the witness Robert Scholz
of 19 June 1946, Document Number Rosenberg-41), the case was
different but, in my opinion, here also the defendant cannot be
charged with looting and robbing objects of art. When in the
“summer of 1940 the inhabitants of Paris, with the exception of the
Jews, had once more returned, somebody conceived the idea of
searching the now ownerless apartments, houses, and palaces for
books and libraries and of taking to Germany whatever of this
scientific material was of interest. From various branches of the
Armed Forces came the report that especially in Jewish-owned
palaces there were collections of objects of art which one could not
guarantee to remain intact in case of a long occupation. Thereupon,
Rosenberg made the proposal that his Einsatzstab be allowed to
direct its attention to objects of art and to take them into its
custody, which was then ordered by Hitler. What did the Einsatz-
stab do with these objects of art? It set up an accurate card index
containing the names of the particular owner of each picture, photo-
graphed the art objects, scientifically appraised them, repaired them
expertly insofar as was necessary, packed them carefully and
shipped them to the Bavarian castles of Neuschwanstein and Chiem-
see. Because of the danger of air raids, they were then stored in an
old Austrian mine. Rosenberg attached great importance to keeping
separate the objects cared for by the Einsatzstab, and not to have
them mixed with the large-scale purchases which Hitler made for
the proposed gallery in Linz. ,

Was that looting, robbery, theft? Looting is the indiscriminate
and wanton carrying-off of objects in situations involving general
distress and danger. Robbery is carrying off by force. Theft is
carrying off without force. In all cases intent must exist to
appropriate the object illegally for oneself or somebody else.
What intent did Rosenberg have? He never denied that he and
his co-workers had hopes of the pictures remaining in Germany.
Perhaps as compensation or as a security for the peace negotiations,
but in any case his intent was only directed at confiscating
and- safeguarding the objects and it has been proved that the
question of what should be done with the confiscated items was
left open until the end and that no decision was made on it. It is
absolutely certain that Rosenberg did not have the intention of
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appropriating the things for himself or anybody else. If Rosenberg
had been a plunderer of objects of art, he certainly would not have
had exact notations made concerning dates and place of confiscation
and names of the owners. As a precaution, however, I should also
like to point out that because of the flight of their owners the
objects were virtually ownerless, and that the question of the lack
of a possessor and of the legality of their acquisition by Rosenberg
cannot be judged by normal circumstances, but must be judged
according to the extraordinary circumstances of the war. If the
Prosecution claims that public and private objects of art were stolen
-at random, I should like to reply to the statement that only Jewish
. pcssessions, and indeed the specified ownerless objects were con-
fiscated. Above all it is not true that state~owned property was
also touched. Finally he did not act on his own responsibility but
in carrying out a governmental order, and I want to ask that the
fact be not overlooked that Rosenberg acted without any egotistical
motive. Not a single picture passed into his private possession; he
did not gain a single Reichsmark from this transaction involving
millions, and after all, all the artistic and cultural property has
been found again. I would like to thank the French Prosecution for
having acknowledged this fact here publicly.

Goring supported the work of the Einsatzstab and, as he admits,
“diverted” some objects for his own use, with the Fiihrer’s approval. |
This disturbed Rosenberg because the Einsatzstab was in his name,
and he declared that as a matter of principle he did not want to
give anything even to the museums, that his task was purely one of
registration and safeguarding. The F{ihrer should have the final
decision on these works of art. Rosenberg could not undertake any-
thing against Goring, but he ordered his deputy Robert Scholz at
least to make an accurate inventory of what was given to Goring,
and to have the latter sign a receipt, which he did. Thus, most
certainly it cannot be proved that Rosenberg had the intention of
illegally appropriating the objects of art for himself or for somebody
else. Furthermore, Robert Scholz confirmed that Rosenberg also
forbade all his assistants fo acquire any objects of art or culture
even by virtue of an official appraisal (Document Number Rosen-
berg-41).

The Prosecution says that with the Rosenberg Einsatzstab a gang
of vandals broke into the European House of Art in order to plunder
in a barbarous way. If one contemplates the tremendous work of
drawing up an inventory, of cataloging, of restoration, and of
scientific appraisal, and if one finally bears in mind that all these
treasures were most carefully stored away, and certainly came
through the war better than would have been the case if the
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German authorities had not taken care of them, then I believe that,
objectively speaking, one can use any term but that of “vandalism.”

THE PRESIDENT: I think this would be a good time to break off.

[A recess was taken.]

DR. THOMA: Rosenberg is also especially charged with looting
furniture. He allegedly ransacked the contents of 79,000 Jewish-
owned homes, among them 38,000 in Paris, and topk the loot to
Germany. Unquestionably, these measures were taken for the benefit
" of air-raid victims; in the cities which had been destroyed by air
warfare new homes were set up for the homeless. It was in line
with National Socialist mentality and it must certainly be morally
condemned that the confiscation was limited to Jewish property.
_The essential question, however, is whether the confiscation was at
all legal. In all my statements I have avoided trying to excuse a
weak legal position with a state of military emergency, and I do
not wish to do it at this point either, for, as an expert on inter-
national law states, “The state of emergency is the lever by means
of which the entire body of martial law can be torn from its hinges.”
In this case, does not the justification of national and military
necessity exist, did not air warfare bring intense and general
distress to Germany? :

One might object that such distress could have been ended by
unconditional surrender. In my opinion, however, the above-men-
tioned justification cannot be denied to the defendant by this
reference to unconditional surrender, entailing the Reich’s aban-
donment of its own existence, its independence, and its own vital
interests. The appropriation of enemy private property took place
in application of a right of requisitioning, which was extended
beyond the legal terms of martial law and justified by the state of
emergency. I venture to assert that his procedure of confiscating
furniture, in view of the devastating effects of air warfare against
Germany, was not contradictory to “the customs among civilized
peoples,” “the laws of humanity,” and “the demands of the public
conscience” (Marten’s clause in the preamble to the agreement con-
cerning the Laws and Customs of Land Warfare; see Scholz, in the
afore-mentioned book, Page 173).

May it please the High Tribunal, I shall now pass on to the
Norway operation, The Prosecution characterizes Rosenberg and
Raeder as the most energetic conspirators in the Norway operation,
and later in the same matter calls Rosenberg a “dealer in high
treason.” The opinion of the Prosecution and also the assumption
of the present Norwegian Government (Norwegian Report of
13 October 1945, Document Number TC-56) are obviously to the

104



v 10 July 46 -

effect that the Party’s Foreign Political Office, of which Rosenberg
was the head, and Quisling had plotted the war against Norway in
mutual conspiracy. I believe that of all the charges against Rosen-
berg hitherto dealt with, none has less foundation than this one.
On the basis of the few documents which have been submitted to
the Court, in my opinion the case could doubtlessly be cleared up
in favor of the defendant. ’

There existed a Foreign Political Office of the Party, which had
the task of informing foreign visitors about the National Socialist
movement, of referring any suggestions to the official offices, and
otherwise of functioning as a central office of the Party for questions
of foreign policy. The special interest, and I may say the special
sympathy, of the leading men of the Party and the State was
directed toward the Scandinavian countries. It was specifically in
this direction that the Foreign Political Office placed the main
emphasis on the field of cultural policy. The already existing “Nor-
-dic Society” was expanded, the birthdays of great Scandinavian
scientists and artists were observed in Germany, a great Nordic
miusic festival was held, and so forth. The relations took on a really
political note only with the appearance of Quisling, whom Rosen-
berg had seen for the first time in 1933 and who then, in 1939, 6
years later, looked up Rosenberg again after the convention of the
Nordic Society in Liibeck; the former spoke of the danger of
European entanglements and expressed the fear that Norway was
in danger of being drawn into them. He then feared above all a
partitioning of his country in such a manner that the Soviet Union
would occupy the northern and England the southern part of
Norway. . 1 .

Quisling again came to see Rosenberg in Berlin' in December
1939. The latter arranged for a conference with the Fiihrer. Hitler
declared that he would by far prefer to have Norway remain
completely neutral and that he did not intend to extend the theater
- of war and involve more nations in the conflict, but he would know
how to defend himself against a further isolation of Germany and
further threats against her. In ordeér to counteract the increasing
activity of enemy propaganda, Quisling was promised financial
support of his movement, which was based on the pan-Germanic
idea. The military treatment of the questions now taken up was
assigned to a special military staff; Rosenberg was to deal with the
political aspect, and he appointed his assistant Scheidt to maintain
liaison. Hagelin, a Norwegian confidential agent of Quisling’s, in
January 1940 gave Rosenberg some more disturbing reports on the
feared violation of neutrality by the Norwegian Government, and
Rosenberg passed them on to Hitler. After the Altmark incident,
Hagelin, who moved in Norwegian Government circles, intensified
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his warnings to the effect that the Allies had already begun to
examine the Norwegian seaports for disembarkation and transporta-
tion possibilities; in any case, the Norwegian Government would be
satisfied with protests on paper, and Quisling was indicating that
any delay in undertaking a counteraction would mean an excep-
tional risk. Rosenberg again handed the reports immediately to
Hitler. If he had not done so that would have been downright
treason to his country. The German counterblow followed on 9 April
1940, and Rosenberg learned about it from the radio and the news-
papers like any ordinary citizen. After his above-mentioned report,
which he made in the line of duty, Rosenberg did not participate in
either diplomatic or military preparations.

Should there still be any doubt that in the Norwegian case
Rosenberg was only an agent who forwarded information to Hitler,
and not an instigator, conspirator, or traitor, I should like to refer
to two documents. First, to Document Number C-65, Rosenberg’s
file note concerning Quisling’s visit. Obviously, it is the information
on Quisling which Hitler had requested from Rosenberg. If Rosen-
berg had been on closer terms with Quisling, he certainly would
have been only too glad to inform Hitler about it. Rosenberg had
only heard of a fantastic and impracticable plan of Quisling’s
for a coup d’état (occupation of important central offices in Oslo by
sudden action, supported by specially selected Norwegians who had
been trained in Germany, afterward having the German fleet called
in by a newly formed Norwegian Government). However, an earlier
report of Quisling appeared less fantastic to Rosenberg; according
to this—names being given—officers of the Western Powers traveled
through Norway as consular officials, ascertained the depth of the
water in ports of disembarkation, and made inquiries into the cross-
sections and clearances of railway tunnels. This was the true and
only reason for everything Rosenberg did in the Norwegian matter.

The second document is the report concerning “The” Political
Preparation of the Norway Operation” (Document Number 004-PS,
Exhibit Number GB-140), a report from Rosenberg to Hess of
17 June 1940. In this interdepartmental report there is also nothing
which deviates from Rosenberg’s own trustworthy statement and
which would allow him to appear as an instigator of war and of
high treason. Rosenberg was not called into any political or military
discussion concerning Norway. Thus, what criminal act did Rosen-
berg commit? Was it criminal that he tried “to gain influence in
Norway” (Document Number TC-56), or that with his knowledge
the Foreign Office gave subsidies to Quisling? Finally, I should also
like to point out that later on, after the operation had succeeded,
Rosenberg was in no way. entrusted with an office or function with

106



10 July 46

regard to Norway; that even the appointment of a Reich Commis-
sioner for Norway was carried out without consulting him.

I shall not deal with the case of Minister Goga, which I have set
forth in detail, but I ask the High Tribunal to consider it as having
been dealt with. Now I turn to the topic: Persecution of the Church.

The Prosecution maintains that Rosenberg, together with Bor-
mann, issued the orders for religious persecutions and induced
others to participate in these persecutions. However, not a single
order of that kind is known. There were presented only letters by
Bormann, partly to Rosenberg, partly to others, from which no
charges against Rosenberg can be drawn. On the contrary Rosen-
berg was repeatedly reproached, as on one occasion when in the
presence of Hitler he praised a book by Reich Bishop Miiller
(Document Number 100-PS); another time when Rosenberg gave
Reich Bishop Miiller instructions to work out directives for thoughts
regarding religious instruction in ‘schools (Document Number
098-PS); once again when Rosenberg sponsored a strictly Chr1st1an
work by General Von Rabenau.

As a witness Rosenberg himself declared (Volume XI, Page 461)
that he had opposed propaganda advocating withdrawal from the
Church and had never called for state and police measures against
his opponents in the fields of theology and research, and partic-
ularly that he had never used the Police for suppressing those who
were opponents of his book The Myth of the 20th Century. In
December 1941, as Reich Minister for the Occupied Eastern Terri-
tories, he issued an edict for Church toleration (Documents
Number 1517-PS and 294-PS). Rosenberg had nothing to do with
arrests, the deportation of priests, and persecution of the Church.
He had no part either in the negotiations with the Vatican over
the Concordat or in the assignment of the Protestant Reich Bishop;
neither did he take any part in measures which were hostile to the
Church, and which were later carried eut by the Police. -He never
participated in any other administrative or legislative anticlerical
measures. ,

In my opinion it is quite impossible, for lack of documentary
evidence, to construe from what Rosenberg thought and said about
religious and philosophical matters—which I will quote presently—
that he conspired toward a political suppression of religion by force.
The only document (Number 130-PS) pointing in this direction was
withdrawn by the American Prosecution itself before I was obliged
to draw attention to its being a pamphlet directed against Rosenberg.

His book The Myth of the 20th Century, which is allegedly
written for the reshaping of the denominations in the direction of
a Germanic Christianity, is moreover chiefly addressed to those who
had already broken with the Church. “No consciously responsible
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German,” says Rosenberg at one place in it, “should suggest with-
drawal from the Churches to those who are still believing members
thereof” (Document Number Rosenberg-7, Document -Book 1,
Page 122), and once again: “Science would never have the power
to dethrone true religion” (see as above, Page 125). His writings
are not addressed to the faithful churchgoers of today in order to
hinder them in the course of their chosen spiritual life, but to those
who have already discarded their religious faith (Document
Number Rosenberg-7, Document Book 1, Page '125). In his speeches
he upheld the view that the Party is not entitled to establish norms
in metaphysical matters which contest immortality, et cetera. After:
he had been assigned to supervise ideological education, he said
explicitly in his Berlin speech of 22 February 1934: “No National
Socialist is allowed to engage in religious discussions while wearing
the uniform of his Movement,” and he declared at the same time
that “all well-disposed persons should strive for the pacification of
- the entire political and spiritual life in Germany” (Document
Number Rosenberg-7(a), Document Book 1, Page 130). That in this
respect, too, things developed along different lines is not due to the
desire or influence of Rosenberg.

Moreover, I need make only brief allusion to the fact that it is
a question of the 1000-year-old problem of relations between the
clerical and so-called temporal powers. The struggle of emperors,
kings, and popes in the Middle Ages; the French Revolution with
the shooting of priests; Bismarck’s clerical controversies; the secular
legislation of the French Republic under Combes; all those were
things, which from the standpoint of the Churches...

Mr. President, may I make a brief statement by way of explana-
tion? I wanted to say that I have concluded this topic, that I do not
wish to concern myself with the problem of Church persecutions
any further. I have finished with it. I am coming to the topic of
ideology and general politics. :

Ideology and education have been nothing but a means of
obtaining power and consolidating that power; uniformity of think-
ing has played an important part in the program of the conspiracy;
the formation of the Armed Forces has only been possible in con-
junction with the ideological education of the nation and Party—so
says the Prosecution (Brudno, on 9 January 1946). And continuing
its attacks against Rosenberg, the Prosecution proceeds by saying
that Rosenberg’s ideas formed the foundation of the National
Socialist movement, and that Rosenberg’s contribution in formu-
lating and spreading the National Socialist ideclogy gave foundation
to the conspiracy by shaping its “philosophical technique.”

I think that one will have to take care, in judging Rosenberg’s
case, not to yield to certain primitive ways of thinking and become
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a victim of them: First of all an exaggeration of the conception of
ideology and the inexact use of that concept. At best it was a
political philosophy which was hand in glove with Hitler’s political
measures and which Hitler himselt preached in his book Mein Kampf,
but it was not an ideology in an all-embracing sense. It is true
that National Socialism endeavored to create a spiritual philosophy
and an ideology of its own, but it had not reached that stage yet
by far. Rosenberg’s book The Myth of the 20th Century is an
attempt in that direction, being a personal confession, without any
suggestion of political measures. Therefore, his philosophy cannot
have formed the ideological basis of National Socialism. In addition
therq is a total lack of proof that a straight spiritual line, a clear
spiritual causal connection, exists between the conceptions of
Rosenberg and the alleged and actual crimes.

If one goes to the trouble .of looking through the book, The Myth
of the 20th Century, one will immediately observe that though there
is some philosophizing in the National Socialist way, it would be,
however, pure fiction to affirm that there is any dogmatic formu-
lation of a tangible program in this book, or that it is a foundation
for the activities of the responsible leaders of the Reich in this
World War. Another mistake of National Socialism was perhaps
the boundless unification and simplification: people were made
uniform; thinking was made uniform; only one uniform type of
German was left. There was also alleged to be only one National
Socialist way of thinking, and only National Socialist ideology. But
in spite of this, as we see today, the leaders were frequently of
different opinions on essential questions. I will recall the question
of the policy in the East. Here too, there seems to be danger of
accepting this way of thinking, of observing everything through the
spectacles of uniformity, and of saying: One idea, one philosophy,
one responsibility, one crime, one punishment. Such a simplification,
apart from its primitive nature, would certainly also constitute a
great injustice toward the Defendant Rosenberg.

_ Finally, when one hears how the Prosecution attacks “Germanie
Christianity,” the “heathen blood myth,” making much of Rosen-
berg’s expression, ‘“the Nordic blood is the mystery which has
superseded and overpowered the old sacraments,” one feels inclined
to close one’s eyes for a moment and to picture oneself attending
a session of the Inquisition in the Middle Ages where they are
about to sentence Rosenberg to the stake as a heretic. Yet nothing
must be farther from the Tribunal’s mind than to harbor thoughts
of intolerance, since here, in spite of all attempts by some of the
prosecutors, it is not ideologies but crimes which are involved. -

In the Defendant Rosenberg’s case it is a question of whether
by his teachings he was guilty of preparing and promoting crimes.
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The Prosecution has brought forth arguments to this end, but have
not proved it, while I can prove the opposite merely by pointing to
Rosenberg’s activities in the East. Had he been the bearer and
apostle of a criminal idea, he would have had an opportunity, such
as no criminal has ever yet had in world history, to indulge in
criminal activities. I have stated explicitly that in his case it was
just the opposite. So when the bearer and apostle of an idea himself
has the greatest of opportunities and yet in practice himself behaves
morally, then his teachings cannot be criminal and immoral either.
Above all, he cannot then be punished as a criminal on the basis
of his teachings. What criminally degenerate persons practiced as
alleged National Socialism cannot be laid to the charge of Rosen-
berg. Moreover, Rosenberg’s speeches in three volumes, which
expréss what he taught in the course of 8 years, bear witness to
the honorable natwre of his endeavors.

Thus, if we relinquish the false conception of uniformity: One
party, one philosophy, one ideology, one crime—and we will have
to, in view of the indisputable fact that Rosenberg himself never
pursued a policy of extermination, destruction, and enslavement in .
the East—we shall have to admit that the facts of the terrible
central executive orders and of Rosenberg’s philosophy are not
identical, and on these grounds alone the conclusions of the Prose-
cution are invalid.

Karl Marx teaches that historical events and political social
reality are conditioned by the mere casual play of materialistic
forces. Whether Marx in addition acknowledges the independent
influence of man and ideas on history is at least doubtful. On the.
other hand, Rosenberg stresses emphatically the influence and the
necessity of the highest ideas in the history of peoples. But Rosenberg
does not overlock the fact that every event in history is the result
of a totality of acting forces. The will, the passions and the intel-
ligence of the people involved work together to form a historical
process which cannot be calculated in human terms. It has already
been pointed out that, just as little as Voltaire’s and Rousseau’s
" ideas can be recognized as the causes of the French Revolution, and
the slogans of ‘“Liberty, Equality, and Fraternity” be taken as the
cause of the Jacobinic terror, as little as one can say that Mirabeau
and Siéze had wanted or plotted such a blood bath, so little can
one ascribe to Rosenberg as his moral or even criminal guilt that
which -National Socialism became during its development through
the decades. In other words, I believe it is as unjust as it is un-
historical to ascribe today, in retrospect, the negative aspects of
National Socialism, which were connected with the terrible collapse,
to a plan desired from the outset and emanating from Rosenberg’s
ideas.
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Therefore, in considering Rosenberg’s work the mistake of a
standardization which does not correspond to reality is added to
the further mistake of mechanization; there is neither a mechanical
man nor mechanical history. And, finally, the construction of the
Indictment is also an absolutely negative one; it views the defend-
ant from the standpoint of political polemics and is impressed by
the excitement of people in these excited times. I must briefly take
exception to this distortion of the defendant’s mental traits.

The spiritual state of the period after the first World War and
even of the preceding period, which gave birth to the defendant’s
ideas, are known to all of us only too well: The turmoil in the spirit
and soul of man brought about by the technical age, his hunger
and thirst for a new spirit and a new soul; liberty was the slogan
and a “new beginning” the impulse which directed the will of youth.
Its longing and enthusiasm were aimed at nature. The thoughts
and wishes of this generation were led into political paths by the
contrast between rich and poor, which youth considered unjust and
sought to bridge through socialism and the fellowship of the people.
In Germany the development along political lihes was given further
impetus by the national misfortune of 1918-19 and the Treaty of
Versailles, which was likewise felt to be unjust. The idea of building
German history through the union of nationalism and socialism
glowed unconsciously in the hearts of millions, as the undisputed
tremendous success of National Socialism proves. The spiritual
foundation was the desire for external and internal self-assertion
and love for one’s fellow countrymen and for the people themselves,
who had had to suffer so much torment and misery in history.

The desire for self-assertion and love for one’s own people,
together with the whole system of National Socialist ideas, then
developed in an inexplicable manner into a furious conflagration.
The most primitive considerations of common sense were eliminated
just as in a delirium; in complete delusion everything was risked
" and everything was lost.

The searching questions which present themselves to Rosenberé
time and time again are whether he could have done more for what
he thought and upheld as just and worthy; where he neglected
essential things; where he fell short of requirements; what negative
symptoms, insofar as he had knowledge of them, he should have paid
more attention to. Can such questions, which every person asks
when he is crushed by disaster, be considered as evidence for his
objective guilt? I do not think so. On 17 January 1946 the French
Chief Prosecutor, M. de Menthon, stated the followlng, which I
quote (Volume V, Pages 378, 379):

“We are rather facing systematic criminality which directly
and necessarily derives from a monstrous doctrine with the
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full will of the leaders of Nazi Germany. The crime against
peace, which was undertaken, is immediately derived from
the National Socialist doctrine.”

To refute this assertion I must briefly present this doctrine. I
have classified the National Socialist ideology—in accord, I believe,
with scientific opinions—under the so-called new romanticism.
This trend, which was grounded in fate and the necessities of history, .
had gone through the whole civilized world since the turn of the
century as a reaction against rationalism and the technical age. It
differs from the old romanticism in that it adopts the naturalistic
and biological consideration of man and history. It is borne up by a
confident faith in the value and meaning of life and the whole of
reality. It does not glorify sentiment or intellect, but the innermost
motives of man-~heart, will, and faith. This philosophy receives its
National Socialist stamp through the emphasis which is placed upon
the mysterious importance of peoples and races for all human
experience and activity. It is in the people, in the common posses-
sion of blood, history, and culture, that the real roots of strength
are thought to be found. Only by participating in the movements
of a people and its strength does the individual serve himself and
his generation.

Rosenberg’s scientific contribution to the racial ideology consists
in his description of the rise and fall of great historical figures,
who sprang from races and peoples and set up definite standards
in all spheres: language, custom, art, religion, philosophy, and
politics. According toRosenberg the efforts of the twentieth century
* to establish a form for itself are a struggle for the independence of
the human personality. In Rosenberg’s opinion, its essence is the
consciousness of honor. The myth of national honor is at the same
time the myth of blood and race, which produce and support honor
in its highest form. Therefore, the struggle for honor in its highest
form is also a spiritual struggle with other systems and -their
maximum values. Thus, intuition stands against intuition, will
against will. - ‘

Rosenberg expresses this thought in the following manner (The
Myth of the 20th Century, Introduction, Pages 1 and 2):

“History and the task of the future no longer mean a struggle
between classes, no longer a struggle between Church dogma
and dogma, but the dispute between blood and blood, race
and race, people and people. And this means: A struggle
between psychologies.”

Consequently, Rosenberg had in any case, no ideas of genocide
as Raphael Lemkin expounds in Axis Rule in-Occupied Europe,
Page 81, where he ends the above quotation after the words “race
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and race, people and people,” but he believed in a struggle between
psychologies, in other words, spiritual controversy. '

I mention this spiritual trend in order to explain the pecuhar
fact in National Socialism that political considerations born of the
intellect often gave way before the pathos of will and faith. In
Rosenberg’s case this danger did not appear so much since in
making everything revolve around the “soil,” that is, the father-
land, and its history and peasantry as the force from which springs
the essence of a race, he remains in the sphere of life’s realities.
Perhaps unaware of it himself, he was nevertheless borne upward
by this current. The question arises as to what effects this ideology
~had on political life.

It is clear that the emphasis on will and faith gave special -
weight to political demands. After the Treaty of Versailles the
political demands of Germany were aimed at recovering freedom
and equality among the peoples as a still fettered great power. This
had been the objective of German . statesmen even before Hitler.
The other great powers had certain misgivings about recognizing
Germany again as such. Rosenberg fought to remove these misgiv-
ings. His weapon was his pen. The Tribunal has allowed me to
present in evidence a group of excerpts from Rosenberg’s speeches
and writings. I submitted it in my Document Book 1, Volume IIL
In view of the quantity of material and of my intention to submit
only the most important matter, I depend on the Court’s being
familiar with my document book.

In the first place I wish to call attention to the effect which these
works had on German youth. I may recall the witness Von
Schirach’s testimony. I repeat verbally:

“At conventions of youth leaders, at which he spoke once a

year, Rosenberg chiefly chose educational, character-building

_subjects. I remember, for instance, that he spoke on lone-

liness and comradeship, personality and honor, and so forth.

At these conventions of leaders he did not deliver any

speeches against Jews. As far as I remember, he did not

touch on the religious problem ef youth either, in any case
not to the best of my memory. Mostly I heard him talk on
such subjects as I have just mentioned before.”

The attitude of youth was actually better than before the taking-
over of power. Idleness, the root of all evil, had ceased and had
been replaced by work, the fulfillment of duty, the aiming at ideals,
patriotism, and the will to get ahead. It was a fatality here too,
that through Hitler’s poh'cy these values were directed in the wrong
manner.

The charges by the Prosecution that Rosenberg was the advocate
of a conspiracy against peace, of racial hatred, of the elimination
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of human rights, of tyranny, of a rule of horror, violence, and
illegality, of unbridled nationalism and militarism, of a German
master race, I could already refute by pointing to the excerpts from
The Myth of the 20th Century, which the Prosecution itself has
submitted as evidence for the truth of its assertions. In reply to
this, in order to refute this assertion by the Prosecution, I want to
point in particular to the following facts: To prove Rosenberg’s
honest struggle for the peaceful existence of nations side by side
I wish to refer to his speech in Rome in November 1932 before the
Royal Academy of Rome (reproduced in Blood and Honor, Docu-
ment Book 1, Page 150). In his speech in Rome Rosenberg pointed
to the fateful significance of the four great powers and proclaimed—
I quote his words:

“Therefore he who strives in earnest to create a Europe which
shall be an organic unit with a pronounced multiplicity of
form and not merely a crude summation, must acknowledge
the four great nationalisms as given to us by fate and must,
therefore, seek to give fulfillment to the force radiating from
their core.” The destruction of one of these centers by any
power would not result in a ‘Europe,” but would bring about
chaos in which the other centers of culture would also have
to perish. In reverse it is only the triumph of the radiations
in those directions where the four great forces do not come
into conflict with each other which would result in the most
dynamic force of creative being and organic peace, not an
explosive forced situation such as prevails today, whereby
it wiould guarantee to the small nations more security than
appears possible today in the struggle against elementary
force.”

To this line of thought Rosenberg, as Chief of the Foreign
Political Office of the Party, remained true. Unfortunately, he
could only work for it through his words. No witness could confirm
in this courtroom that Rosenberg had any influence on actual
foreign policy, whether it was directed by Neurath, Ribbentrop,
Goring, or Hitler himself. Neither in the Austrian, nor in the Czech,
nor in the Polish, nor in the Russian subject matter has his name
been mentioned in connection with the charge of participation in
aggressive wars. Everywhere he was placed before accomplished
facts. In the war against the Soviet Union he received his orders
only when the war against Russia had already been established as
an acute possibility. He did not stir up the Norwegian campaign,
but passed on personal information in accordance with his duty.

Now, as regards Rosenberg’s speeches and writings on the
problems of general foreign policy, he advocated the Anschluss of
the Austrians, who had been forcibly excluded from the Reich, as
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a demand born of the right to self-determination which had been
proclaimed by the Allies themselves. The revision of Versailles was
a postulate of justice against a violation of the Treaty of 11 Novem-
ber 1918. To advocate the German Armed Forces was, in view of
the nondisarmament of the other powers, a defense of the solemnly
promised equality of rights. »

I shall now take up the charge of racial hatred.

Rosenberg’s opinions in regard to the race question were the
result of racial research of international scientists. Rosenberg
repeatedly asserts (I refer again to the opinion stated in Document
Book 1, Volume II) that the purpose of his racial political demands
was not contempt of race, but respect for it. I quote Page 70:

“The leading moral idea of an approach to world history
based on the laws of heredity belongs to our times and to
our generation, being in full accord with the true spirit of
the modern eugenics movement with regard to patriotism,
that is, the upholding and expansion of the spiritually,
morally, intellectually, and physically best hereditary forces
for our fatherland: only in this way can we preserve our in-
stitutions for all future times.”

These words embody the main theme of his demands, though
their originator was not Rosenberg, but Henry Fairfield Osborn,
Professor at Columbia University, who wrote them in discussion of
the book by his colleague in science, Madison Grant, The Decline of
the Great Race. This research, long before the existence of the
Third Reich, led to eugenic legislation in other countries, in partic-
ular to the American Immigration Law of 26 May 1924, which was
aimed at a strong reduction of immigrants from southern and
eastern Europe while favoring those from the north and west of
Europe.

I do not think I have to say that I am not hereby defending
the murders of those mentally diseased in Germany as an alleged
eugenic measure. With this measure, too, Rosenberg did not have
the slightest connection.

For Rosenberg it was a question of the spiritual strengthening
and consolidation of the German nation, indeed of the Aryan race.
He would like to have his ideology considered in that light, above
all The Myth of the 20th Century. His preaching of the significance
of race in history did not call—I stress this again—for race con-
tempt, but for consideration and respect of race, and demanded the
acknowledgment of the racial idea only by the German people, not
by other nations. He considered the Aryan nations as the leading

"ones in history. And if in doing so he underestimated the signifi-
cance of other races, as for instance the Semitic ones, he, in his
praise of Aryan races, did not think of the German nation alone, .

-
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but of the European nations in general. I refer to his speech in
Rome of November 1932.

I am keeping within the framework of historical truth in point-
ing to the fact that anti-Judaism is not an invention of National
Socialism. For thousands of years the Jewish question has been the
minority problem of the world. It has an irrational character which
can be understood to some extent only in connection with the Bible.
Rosenberg was a convinced anti-Semite, who in writing and speech
gave expression to his convictions and their foundations. I have
already emphasized that even such .different personalities as Von
Papen, Von Neurath, and Raeder ate still of the opinion that the
predominance of the Jewish element in the entire public life had |
reached such proportions that a change had to come about in this
respect. The concrete result of that predominance, the fact that the
Jews in Germany when attacked knew how to repay in kind,
sharpened the anti-Semitic fight before the accession to power.

I wanted to present to the Tribunal a selection of Jewish literary
attacks on the national feeling at that time, but the Tribunal ruled
that my application was irrelevant; as these writings were not
introduced as evidence I cannot speak about them. It is, however,
an injustice to Rosenberg to assert that blind hatred of the Jewish
race had goaded him into that controversy. He had before his eyes
concrete factual evidence of the disintegrating activities of Jews.

It appeared as if the Party program of placing Jews under a
generous law of aliens would be realized. It is true that Goebbels
at that time arranged a one-day boycotting of Jewish stores. Rosen-
berg, however, in his speech of 28 June 1933, the anniversary of
the Versailles Treaty, in the assembly hall of the Reichstag in the
Kroll Opera House, declared that it was no longer necessary that
'in the capital of the Reich 74 percent of all lawyers should be Jews,
and that 80 to 90 percent of the physicians in Berlin hospitals should
be Jewish; about 30 percent of Jewish lawyers in Berlin would
suffice amply. In his speech at the Party Rally in September 1933
Rosenberg stated in addition, and I quote: '

“In the most chivalrous way, the German Government has

excluded from the percentage stipulations those Jews who

have fought for Germany at the front, or who have lost a

son or a father in the war” (Document Book 1, Page 153a).

In his speech at the Kroll Opera House Rosenberg gave the
reason for this measure, saying that there was no intention thereby
to discriminate against a whole people, but that it was necessary for
our younger German generation, who for years had had to starve
or beg, now to be able to obtain bread and work toc. But despite
his strong opposition to the Jews he did not want the' “extermi-
nation” of Jewry, but advocated as the nearest aim the political
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expatriation of Jews, that is, through classifying them by law as
aliens and giving them protection as such. In addition, he granted
to the Jews a percentage access to nonpolitical professions, which
still by far exceeded the actual percentage of Jews in the German
population. Of course, his final aim was the total emigration of the
Jews from Aryan nations. He had no understanding and appre-
ciation of how great a loss to the Aryan nations themselves such
an emigration would be in cultural, economic, and political respects.
But one will have to admit that he believed that such an emigration
would prove useful for the Jews themselves, first, because they
would be set free from all anti-Semitic attacks, and also, because
in their own settlement area they might live unhampered and
according to their own ways.

The dreadful development which the Jewish question took under
Hitler, which he justified as being a reaction against the policy
pursued by emigrants, was never more regretted by anyone than
by Rosenberg himself, who blames himself for not having protested
against the attitude of Hitler, Himmler, and Goebbels as firmly as
he protested against Koch’s actions in the Ukraine. Nor does Rosen-
berg hesitate to admit that his-suggestion to Hitler to shoot 100 Jews
instead of 100 Frenchmen after the recurring murders of German
soldiers was an injustice born of a momentary feeling—despite his
belief in its formal admissibility—because, from the purely human
standpoint, the real basis for such a suggestion was lacking, namely,
the active participation of those Jews.

JI have returned to this case again, as in my opinion it is the only
instance where Rosenberg desired retribution by the death of Jews.
On the other hand, one must insist with the greatest emphasis that
there is no proof of Rosenberg’s having been aware of the exter-

-mination of five million Jews. The Prosecution accuses him of
making preparations for an anti-Semitic congress as late as 1944,
which did not take place only because of the course of the war.
What point could such a congress have had, had Rosenberg known
that the majority of the Jews in Europe had been exterminated
already? : ’

Rosenberg had no faith in democracy, because in Germany it led
to a splitting up into numerous parties and a constant change of
government, and finally made the formation of -an efficient govern-
ment impossible. Another reason for his not having faith in democ-
racy was that non-German democratic powers did not stand by
their democratic principles in certain cases where they might have
been of benefit to Germany, for instance in 1919, when Austria was
willing to be incorporated in Germany, and later on at the plebi-
scite in Upper Silesia. But Rosenberg did not for that reason turn
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toward tyranny. In connection with Paragraph 25 of the Party
Program he said in his comments, on Page 46:

“This central power”—referring in this case to the Fiihrer’s

power—*“should have as advisers representatives of the people

as well as those councils which had evolved in the course of

time” (Document Book 3, Page 6). '

And in his speech in Marienburg on 30 April 1934 on the state
of the German Order, he said that the National Socialist State must
be “a monarchy on a republican foundation.” I quote: -

“From that standpoint the State will not become a deified end

in itself, neither will its leader become a Caesar, a God, or a

deputy of God” (Document Book 1, Page 131).

In his speech on German law of 18 December 1934, Rosenberg
stressed: ‘ P

“In our eyes the Fiihrer is never a tyrannical commander” (Docu-
ment Book 1, Page 135). Only in such terms was a protest against
the development of tyranny possible.

The development passed over Rosenberg and degenerated. Rosen-
berg himself learned this while acting as Minister for the East.
Rosenberg was an idealist, but he was not the unscrupulous man
who inspired the State and the Fiihrer to commit crimes. I believe,
therefore, that he should not be included in Mr. Justice Jackson’s
Indictment (Page 8), where it says that Rosenberg belonged to those
men in Germany who have been “the very symbols of race hatred,
of the rule of terror and violence, of arrogance and cruel power.”

In looking through Rosenberg’s writings one finds, on the con-
trary, statements and expressions which give a decided impression
of tolerance. He says, for example, in his Myth, of the national
Church which he aspired to:

“The German Church cannot. pronounce compulsory dogmas

which every one of its followers is compelled to believe at the

very risk of losing his everlasting salvation.”

In his speech on ideology and dogma at the University of Halle-
Wittenberg, he called for tolerance toward all denominations with
a demand for “inner respect for every genuine denomination.” In
his speech on German intellectual freedom of 6 July 1935 he also
spoke up for the freedom of conscience. No document was presented
which contained a request by Rosenberg for criminal persecution of
one of his numerous ideological opponents, although he might easily
have been prompted to do so by their sharp attacks on his opinions.

Further, the Prosecution accused him of promoting militarism.
Rosenberg was indeed an admirer of the soldier's profession and a
soldierly attitude toward life, but he also admired the peasant’s
standards as the basis of the national character. He advocated the
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" creation of a people’s army, both as the outward expression of Ger-
many’s capacity as a political ally and for the purpose of training
and educating the people at home. However, he denies having con-
templated world conquest. On this point I can refer to his speech
on Germany’s Position in the World of 30 October 1933. There he
offered peace to Russia on the occasion of the German withdrawal
from the League of Nations (Document Book 1, Page 147). I shall
quote this passage, for it also proves that National Socialism did
not desire to interfere in the affairs of other countries:

“We are ready at any time to maintain absolutely correct
relations with Soviet Russia, because naturally we do not
necessarily want to modify an ideology in the field of foreign
policy and foreign relations.”

In the same speech he emphasizes that the avowal of an ideology
he describes as racial science is “not meant to be an expression of
racial hatred, but an expression of racial respect” (Blood and Honor,
Page 377). ’

Mr. Justice Jackson called Rosenberg’s nstionalism a “wild” one.
Rosenberg was passionate, but he wanted thereby to overcome class
conflict in the nation, which threatened its existence. For a clearer
understanding of the facts it may also be said...

THE PRESIDENT: Dr. Thoma, the Tribunal would like you to
finish your speech before lunch, if you could possibly summarize
some parts of it. I don’t know whether that is possible.

DR. THOMA: I shall try to do that, Mr. President.

I once more refer to Mr. Jackson’s statement that Rosenberg’s
nationalism, or militarism, was “wild.” In this connection I should
like to refer only to the faet that such nationalism was a compen-
satory symptom, which is easily found in a conquered country.

The accusation dealing with anti-Christianity and neopaganism
is something which I have already mentioned, and I should just like
to refer to it. I have dealt with the term “master race,” mentioning
the fact that these words are not found in Rosenberg’s works at all.

Concerning the Party Program, I stated that Rosenberg did not
draft it, but only supplied a commentary upon it, and that it is not
a question of what is contained in the Party Program, but rather
with what its effect was. I referred to the witness Funk, who- stated
that his first action and his first program as Minister of Economics
had no reference at all to the Party Program, but was simply demo-
cratic and liberal. '

The Party Program was adhered to neither in a positive nor a
negative sense. The government was carried on just as in other
states, on the basis of general necessity.
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.

May it please the Tribunal, I shall turn to the charge that
Rosenberg was the delegate of the Fiihrer for the supervision of all
education and spiritual ideology within the NSDAP. During the
reading of the affidavit by Dr. Eppe I.pointed to the fact that
Rosenberg, as head of this office, had no executive power, and that
Rosenberg interpreted the duties of his office in such a way that he
published magazines on all cultural and scientific topics,” especially
the NS Monatshefte, the polemic political contents of which, after
1933, were more and more superseded by historical, scientific, and
cultural subjects. On the basis of all the literature at our disposal
it is not in accordance with thé facts that Rosenberg interpreted his
position as one from which to sow hatred. After 1933 he mainly
endeavored to intensify and promote new definite talent. I have
said in addition that this nonpolitical office concentrated its efforts
on exercising a regulating and guiding influence on all noble and
cultural values which manifested themselves.

" May it please the Tribunal, I shall now turn to the topic:
“Morality as a basis of -the Indictment.” I should like to ask the
High Tribunal, even though I do not propose to read this passage,
to consider it as having been presented by me. I refer to Pages 82a
through 82g, and I should like to ask the High Tribunal for per-
mission not to read this matter and yet to have this matter con-
sidered as having been submitted in its entirety and read into the
record. I shall now sum up...

THE PRESIDENT: Dr. Thoma, all the speech will be taken as
being presented to the Tribunal. By your summarizing it, you are
not excluding it from the record of the Tribunal. The Tr1bunal will
take note of it all.

DR. THOMA: Thank you, Mr. President.

I shall now sum up in conclusion, and I should like to point out
the following:

. that he is to be understood as a phenomenon of psychic compensation, as often
appears in a conquered people. In addition, Germany, situated in the middle of
Europe, was always exposed to so many political and military dangers that
military circles in ‘Germany, particularly ,after the entrance into the Ruhr in 1923,
were necessarily particularly sensitive on national questions. As a German Balt
he was brought up in a national way of feeling that led him to expect more of
self-assertion and-mobilization for defense than of the disappointments resulting
from the international negotiations carried on up to that time. He was always
ready for an understanding based on equal representation (Document Number
003-PS, Exhibit Number USA-§03).

Rosenberg has been further reproached with anti-Christianity and neo-
paganism. It is true that this reproach was not brought against his theory, but
in connection with the persecution of the Christian religion in all its forms which
later resulted. Rosenberg was an opponent of Christianity in its—as he sees them—
present historical forms, just as he was. of Jewry. In place of Christianity he
strove for an idealistically, racially, and ethnically, conditioned religion, an emo-
tional religion of blood and soil.

He thereby attacked both Christianity and Jewry theoretically, and hoped
that the Christian Churches would gradually become extinct among the German

i
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people; yet it will always have to be admitted that Rosenberg staged no violent’
persecution. He carried on this battle with intellectual weapons. Here, too, since
-he expected freedom of conscience for himself, he advocated freedom of con-
science for others, and pointed out that with his My th and his new religiousness
he did not wish to confuse Church believers hut to create new spiritual ties for
those, too, who had ceased to be believers in the Church.

The term “master race,” to my knowledge, does not appear in Rosenberg’s
writings, nor does it fit into Rosenberg’s ideology, which proceeds from the race
as a general law. Therefore, Rosenberg speaks of the Nordic, Mediterranean,
Dinaric race, in relation to races which are biologically different, not in the sense
of an arrogant judgment as to value, but in the sense of raclal facts, in the sense
of honoring the entire human race of Europe.

As far as the Party Program is concerned, despite the assertions of the
Prosecution, it was not he, Rosenberg, who designed it. Like so many other things,
the meaning and action of the Party Program has also been overestimated and
exaggerated. It was one of the first deeds of the National Soclalist Government
to design a reconstruction program, of which the Defendant Funk said that almost
any other liberal or democratic government could accept it also. In place of
breaking up capital investment, the reinstatement of a sound money and credit
system was demanded. I could go on quoting a number of examples, for instance
the program of aliens’ status for Jews, which was not carried out. The Party
Program was never adhered to subsequently either in the positive or the negative
sense. Rules were simply enacted as in other states, too, based on the necessities
of the moment.

The entire ideology of the journalist and author Rosenberg becomes inten-
sified and is rendered more menacing to peace, according to the Prosecution, |
by the fact that Rosenberg was nominated the deputy of the Fiihrer for the
supervision of the entire intellectual and ideological education of the NSDAP.
How did this assignment come about and what were the circumstances concern-
ing it? On the basis of his previous experience in the educational work of the
Party, its organizational leader asked Rosenberg whether he would not undertake
a common intellectual project.. Rosenberg answered in the affirmative, if the’
Fiihrer £o desired: Thereupon, on 24 January 1934, the Fiihrer appointed him chief
of that office. It was a Party office and had nothing to do with the schools, as is
erroneously assumed. The office had no right to issue directives to Reich offices;
even any correspondence with them had to be sent via the Party Chancellery.
Neither did it have any right to suppress books, et cetera. Even a right to
issue directives to the Party was not granted, the more so since the branch
school directors were also subordinated to the Reich leaders (SA, SS, HJ). There-
fore, from the very beginning Rosenberg did not consider his work as represent-

+ ing the tasks of an intellectual police, but as an executive and unifying work,
as the central point of the expression and realization of the factual and personal
power of conviction and initiative,

He had no offices in the various Gaue, not even individual representatives;
he agreed to the Gau education leader as his deputy at the same time, in order
to maintain a connection with practical eduecation in the country.

The office had many things to review in the course of time, yet it remained
limited in extent. It became subdivided into various spheres of work; teaching
and education proper, cultivation of literature, the arts, cultural and general
problems. About twice a year, for the purpose of comparing tuition experiences,
Rosenberg called together the so-called “Working Community for the Instruction
of the Entire Movement.”

In it were represented the educational deputies of the political leadership
and its various subdivisions. They reported on their work and expressed their
suggestions. On the basis of these suggestions, Rosenberg frequently lectured in
the Gaue on appropriate topies, and likewise induced his collaborators to handle
such questions in all the subdivisions. These are the two educational meetings

* which ihe Prosecution mentioned by reason of their alleged “broad influence on
the community schools” as an indication of eriminal activity (Volume V, Page 48).
This generally executive work found expression particularly in the periodicals
of the offices of Rosenberg’s department; primarily in the N.S.Monatshefte,
which after 1933 acquired a gradually increasing polemical political content in
the interest of handling historical, cultural, and scientific topics. Die Kunst
im Deutschen Reich achieved special significance by simply offering the
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most beautiful examples in the way of contemporary plastic art, excellently
presented without discussion. The Biicher Kunde offered a monthly cross
section of writings and literary . contributions. The monthly periodical Musik
devoted itself above all to serious art, the cultivation of the German classics,
and without any pettiness toward new creations. The journal Germanisches
Erbe published contributions on research in early history, the Deutsche .
Volkskunadade was devoted to games, folk songs, peasant customs. Deutsche
Dramaturgie described the ambitions and problems of the contemporary
theater. .
Besides this there were special exhibitions of the lifework of great artists in
Rosenberg’s exhibition building in Berlin, and book exhibitions in various cities.

It is simply not true if the Prosecution declares that Rosenberg used his
assignment to disseminate hatred. The essence of his entire work after 1933 went
toward a profounder and large-scale  promotion of new positive talents.

Political polemics in these seven years had almost entirely disappeared. But
for the difficulties in the language, one would find, in glancing through the jour-
nals and speeches, an honest great effort, whether Rosenberg spoke to youth or
to the technicians, teachers, lawyers, workers, professors, women, at meetings of
historians, or before the Northern Society.

The heads of his offices were instrumental in publishing and promoting
valuable works of art: Classics of music, history of the German ancestry, world
political libraries, development of German peasantry, and others. In the present
impassioned days one is not interested to know of this side of somebody’s life-
work, and therefore I only touch upon it; but I wish to emphasize that it was
just that which seemed to Rosenberg, since 1933, to constitute the essential part
of his work, and similarly he intended to devote himself in his old age entirely
to scientific-cultural research and teaching. 1 shall permit myself a few more
werds about this later.

Confrary to some opinions which at first appeared necessary, although some
individuals may perhaps have looked upon them as rather petty, Rosenberg advo-
cated at the universities of Munich and Halle the right of examining new problems
of our times as well as the independence of scientific thinking. He declared that
we would have to “feel that we were the intellectual brothers of all those who
cnce in mediaeval times raised the flag for this free research’” (Document Book 1,
Page 134). Against certain attempts to identify certain scientific physical theories
with the Party, he protested in an official declaration which rejected this danger
" of hairsplitting. “It is not the task of the National Socialist movement,” he said
in a speech about Copernicus and Kant on 19 February 1939, “to make any regula-
tions for research other than necessarily connected with our philosophy of life”
(Document Book 1, Pag’e 173).

‘When a certain trend toward mass statistics, peak figures for the number of
visitors, et cetera, developed in the otherwise desirable progress achieved by
the German Labor Front, he made a determined stand in favor of emphasis on
the personal element. He rejected this idea of “mass production’ in an address
to youth with the words: “One cannot receive art and culture like mass-produced,
ready-made clothes in a department store” (Document Book 1, Page 155). Today
poisoning of this youth is imputed to him, but on the contrary he asked (Docu-
ment Book 1, Page 161) for comprehension in teaching on the part of everybody
to whose care young people are entrusted, and he decidedly rejected any orders
in the intellectual field.

With regard to any form of collectivism, as has already been mentioned, he -
impressed on youth the importance of comradeship, but emphasized the personal
element and the right to solitude. When on the grounds of certain occurrences
many voices criticized the teaching class, Rosenberg began to fear lest general
discrimination against the profession might develop. He took a stand against this
danger in two speeches: at a great meeting in October 1934 at Leipzig, and later
at the conference of the N.S. Teacher’s League at Bayreuth (Document Book 1,
Page 162), where he declared that the Naticnal Socialist movement would step
in and see that the teaching class be respected, just as it would have done for
all other professions.

By these brief allusions I mean to say that Rosenberg, as a regulating and
leading intellectual force, advocated high cultural values and the rights of per-
sonality in a manner rendered convincing by his attitude and motives. Throughout
the whole Party it was no secret that this activity involved profound opposition
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to the Propaganda Minister. Rosenberg from the very beginning considered it
a calamity thai culture and propaganda should be associated in one ministry.
For him art was a creed, propaganda a form of tactics.

As things at first could not be changed, Rosenberg emphasized his attitude to
the outside world by not attending a single annual meeting of the Reich Chamber
of Culture, in the firm hope that at some later day another conception would win
through.

Many thmgs Rosenberg said did not fail to have their effect and certainly
prevented some harmful actions, but more, and probably the most important, did
not succeed because the legislative and executive powers in the State lay in
quite different hands, and these finally, due to the war and in spite of the will
to sacrifice, brought about not the development of the National Socialist idea but
its degeneration. Moreover, this happened to an extent which Rosenberg could
not foresee.

1t was seen that the foundatmns for the spiritual education of the Party were
not sufficient, and round about 1935 there developed a wish to create a serious
place for research and study. This desire led to fhe idea later known as “high
school,”” which was intendeéd to take the form of an academy. Rosenberg con-
sidered the creation of this academy as a task for his old age. Since it would
have taken years to provide tuition material and to choose suitable personnel, the
Flihrer authorized Rosenberg at the end of January 1940 to carry on the pre-
paratory work he had started on official orders. Thus, contrary to what the
Prosecution asserts, (Volume V, Page 48) the *“high school” had nothing to do with
Rosenberg’s “Einsatzstab,” which was not even planned at that time.

Mr. Justice Jackson, in his fundamental speech of 21 November 1945, expressed
the desire. that this Trial should appear to posterity as the fulfillment of the
human yearning for justice. Mr. Jackson furthermore declared that he had brought
the Indictment because of conduct which according to its plan and intention
meant injustice from the moral and the legal standpoint. In his report of 7 June
1945 Mr. Justice Jackson outlined that by this Trial those actions are to be
punished which since time immemorial have been considered as crimes and are
designated as such in any civilized legislation. The most difficult problem, the
greatest task, and the most tremendous responsibility for the Tribunal lies con-
centrated in this single point: What is justice in this Trial?

We have no.codé of laws, we have, however astonishing it may sound, not
even any fixed moral concepis for the relations of nations among each other in
peace and war. Therefore the Prosecution had to be satisfied with the general
terms “civilized conception of justice,”” “traditional conception of legality,” “con-
ception of legality built on sound common sense with regard to justice”; they
have spoken of “human and divine laws” (Volume VII, Page 78); the Hague Land
Warfare Rules refer in their preamble to the *“laws of humanity” and to the
“demands of the public conscience.”

The basis of justice is without any doubt a morality, the moral law; thus if
we wish to determine what injustice among nations is, what is contrary to the
idea of justice among nations according to international law, then we must broach
the question of morality. The answer will be: everything is moral which our
consecience accepts as being moral.

But what is the original cause of moral discrimination: desire and happiness
of the individual; or progress, improvement, preservation of the life of an in-
dividual, of a people, of humanity; or virtue; or duty?

How can we recognize what is good and what is bad? By intuition, or by
experience, or by authoritarian and religious education? What is good and bad
in the actions of a State, what is good and bad in the mutual relationship be-
tween nations? Does a difference exist between national morals and private morals?
Can the State commit any injustice at all? From Saint Augustine through Machia~
velli and Nietzsche to Hegel, Tolstoy, and the pacifist thinkers, yearning humanity
has received the most different answers to this question.

And furthermore: Have fixed moral laws existed since time immemorial or
have changes in the ideals of nations brought about changes in morals, too? What
is the situation with regard to this today?

I have already said once that, according to my opinion, war itself is a
brutality and a great crime of humanity against itself and the laws of life. An
essentially different question is whether this conviction has already entered the
conscience of humanity. We consider ourselves far above ‘the moral level of
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former nations and ages, and are, for example, surprised to find that the highest
representatives of Greek morality such as Plato and Aristotle consider abandoning
of children and slavery to be absolutely right, or that in certain parts of East
Africa even today only robbery and murder give a man the stamp of heroism;
on the other hand it is absolutely compatible with our present-day idea of morality
that human beings are killed by hundreds of thousands in war and that the
products of human welfare and culture are wantonly destroyed. Neither in a
moral nor in a legal sense is this considered as unjust.

If the Prosecution now charges the defendant with a wrong in the moral or
legal sense, it is its duty to presedt the prerequisites for a punishment of the
defendant, in such a way as to convince the Court, for, according to the hitherto
existing moral concepts of nations, killing in war is not murder within the
meaning of the penal codes of the individual countries, and the measures of a
sovereign country in war or in peace have never been interpreted as an offense
within the meaning of these penal codes or as punishable and immoral.acts by
the legal convictions of civilized humanity. Christianity teaches us to return good
for evil and to love one’s enemies; this has been a world religion for 2,000 years,
but many people today will laugh outright if pne should venture to claim certain
principles for the relations of nations between each other. In the face of the
yearning of humanity the Prosecution now desires to aid ils progress, even if
only step by step, in this direction; it seeks to achieve the end that “unequivocal
rules’ shall emerge from this Trial; its mistake however, is that it wants to
explain “traditional -opinions of justice” and civil criminal laws as the contents
of a public conscience which hardly exists any longer, compliance with which
cannot in any case be demanded retroaclively of the defendants.

It is certainly very true that a profound change is commencing today in the
moral thinking of humanity, a regeneration of the moral law of nations, and
that this Trial before the High Tribunal marks the beginning of this new era.
However, it appears to me very doubtful whether it is proper to impress a new
kind of justice upon the conscience of mankind by making an example of the
defendants.

It is easy to speak of human and divine laws, or of the demands of public
conscience, but we become greatly embarrassed for an answer to the question:
What is the substance and content of private morality, when is an act immoral
accerding to private morality? In their concern over what is good or evil, some
rely on religion, others have been taught wisdom by experience and education,
still others find an explanation in the philosophers.

The State has in recent times taken up the moral education of its citizens
in increasing measure, not only through criminal laws but also through “political
education’” or whatever other name is used for it. Not only did the National
Socialist State have a great advantage here over the liberal states, but so do
all totalitarian states of the world: They have hammered moral principles into
the minds of their citizens, both of a private and public nature, They have pro-
claimed moral ultimate values, such as fidelity, honor, and obedience. By this
means reflection concerning private and public morals is made easier for the
individual citizens and they are obliged by force to uphold these ultimate values
in the prescribed form. The German people, who had become tired and resigned
as a result of continual warlike disputes and religious upheavals, willingly followed
National Socialism, even when the latter’s ethics were exalted to a faith;
it took this leap into the unknown, not with the idea of being taught by this
means to deceive people, to enslave them, to rob them, to kill them, to torture
them (see Volume VII, Page 78), but because it was in search of moral elevation,
an authoritative moral leadership in its material and spiritual distress, and
because nothing else was offered to it, especially not by a liberal world con-
science which ,did not know how to make the fundamental principle of humanily
a reality., The National Socialist ethical conceptions were taught to Germans as
summum bonum, as the highest idea, and they believed the idea to be moral
and good. Then National Socialism came into conflict not only with ideologies,
but also with the plans of power of other states, because it could not find the
formula which would include not only perfection and life for Germany, but also
the interests and justice for all nations of the world. To try to construe out
of such inadequacy of a national ethical idea, however inefficient, a punishable
action, a conspiracy, is not admissible in my opinion, if only because uniformly
acknowledged national morality has not yet developed, and unlimited national
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egotism has not yet been dethroned and is still considered the highest moral
instance of the State. )

It might be objected that the Germans should only have followed the
teachings of their great philosopher Kant in thought and sction, according to
his “categorical imperative”: Act in such a way that the maxim of your will
could always serve as a principle for general legislation! Then they would and
should have recognized the moral instability of National Socialist teachings. To
that I can enswer with the words of the great English philosopher, John Locke,
who says on the question of what is good or evil in his Essay Concerning
Human Understanding; Book 2, Chapter XXVIII, Paragraph 6: “God has
ordained it in such a manner that certain activities produce general happiness,
preserve society, and even reward ihe doer. Man has discovered this, and has
established it as a practical rule. With that rule are connected certain rewards
and punishments either by God Himself (reward and punishment of infinite size
and duration in the Beyond) or by mortals (legal penalties, social approval or
condemnation, loss of honor); good and evil which are not the natural effect and
results of the actions themselves. Then men look to those rules or laws, be they
divine or made by the State, and the laws of usage or of private opinion, and
measure their actions by them. They judge the-moral value of their actions
according to whether they conform with the rules or not. Moral good or evil
therefore amounts only to conforming or not conforming our action with a law
which by the will and power of the legislator determines for us what is good
and evil.” ‘

Therefore good and evil has been and still is today what the authorities want
or do not want. Christianity for centuries has been preaching not only to Ger-
mans but to all nations of the world: “Let every man be subject to the authority
above him.” And the authorities do not move beyond conscience and morality so
long as the expansion of national egotism is not opposed by clear laws and
commandments and irrefutable legal convictions.

The highest good, summum bonum, in international morals of nations
has not yet been mandatorily codified. There does not exist any authoritative
idea for the community of nations. Instead of discussions on individual ethics
and individual criminality, the Prosecution should have submitted its accepted
principles and criteria as international common law, which was not done.

Therefore, with regard to the standpoint of the prosecuting authorities as to
the personal responsibility of acting statesmen, I feel impelled to look upon this
as a totally new philosophy and one which is very dangerous in its consequences.

Apart from the misdeeds of the individual, which do not satisfy even the
minimum of moral conceptions, the ethical conceptions of National Socjalism and
the actions resuliing from them, insofar as they are an expression of National
Socialist ethics, cannot be subjected to the judgment of a human forum, since
they are an event of world history. And the fate and guilt of the Defendant
Rosgenberg likewise cannot be judged conclusively within the framework of this
Trial. As to the question of deciding the criminal guilt of the defendant, that
is the hard task of the High Tribunal; but his potential historical guilt cannot
and will not be judged by the Tribunal. Rosenberg, like all persons of historical
importance, has 'acted according to his character and spirit, thereby perhaps
becoming guilty in the eyes of history. The more freedom of action a given
perscnality has in his will, the clearer the importance of conditions and the
one-sidedness of all human activities becomes, and out of an insignificant guilt
there grows, particularly in historical personalities, an enormous power which
decides the fate of many, and which remains a gloomy foreboding for whoever
lets it loose. '

Goethe once said: “The doer never has a conscience; no one feels his con-
science but the observer.” But this maxim can never mean that a person
must not move and act to the best of his knowledge and conscience, and partic-
ularly fcr his country’s sake, And we all know that in reality nobody is capable
of attaining the good he is striving for. Just as his knowledge, so will his actions
always be incomplete: Any action we accomplish as free beings is an infringe-
. ment on the operating forces of the universe, which we are never able to assess.

Rosenberg was caught up in the destiny of his nation in a period
of severe foreign political oppression and internal dissension. He
~struggled for cultural purity, social justice, and national dignity,

[
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and rejected vehemently all elements which did not admit these
high values or consciously attacked them in an irreverent manner.
With respect to foreign policy he stood for an agreement between
the four central powers of the European continent, in full realization
of the grave consequences of-a lost war. He acted in all loyalty and
respect toward a personality who appeared to give political shape
and increasing power to his ideals. After the political victory at
home, Rosenberg proposed that the polemics and other aspects of
the period of struggle be subdued. He stood for a chivalrous solution
of the existing Jewish problem, for spiritual and cultural instruction
of the Party on a high plane and, contrary to the statements of the
Prosecution, he opposed ‘any form of religious persecution. He can
hardly be reproached for. empha51z1ng a definite religious-philo-
sophical conviction of his own.

The practical application of many of his views was practiced
to an increasing degree by authoritative agencies of the Party,
although later they were disregarded, especially after the outbreak
of the war. Finally, as has been discovered now, they were often
turned into the opposite of what Rosenberg fought for.

Until 17 July 1941 Rosenberg was excluded from participation in
any national legislation. Considered from the point of view of
personal responsibility, all his speeches and writings up to that time
come within the scope of unofficial journalistic activity which every
politician and writer must admittedly be free to engage in—a

freedom which the Tribunal has fundamentally acknowledged with
" regard to all utterances by the statesmen of other countries during
the unofficial period of their career. It seems to be all the more
significant that Rosenberg as a private citizen did not call for war
or for the commission of any inhuman or violent acts.

As Minister for the East he advocated a generous solution in
accordance with the understandable national and cultural aspirations
of the eastern European peoples.- He fought for this concept as long
as there were any prospects for its realization. Ultimately realizing
that Hitler refused to be persuaded, he requested his dismissal. The
fact that Rosenberg could not prevent many outrages from happen-
ing in the East cannot be charged against him in the criminal sense.
Neither the Armed Forces nor the Police nor the Allocation of Labor
were subject to his authority. Whenever injustices or excesses came
to his knowledge, he did everything he could to counteract them.

For almost a whole year, Rosenberg endeavored to keep labor
recruiting on a voluntary basis. Later, when several age groups
were drafted, he protested against every abuse by executive agencies
"and always demanded redress. Quite apart from the legitimate
requirements of the occupation power, his labor legislation for the
Fastern Territories was necessary for the establishment of order and
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the repression of arbitrary measures as well as of dangerous
idleness, increasing sabotage, and the growing number of murders.
There was a war on, and it was a war area, not a postarmistice
period, much less one following final capitulation.

So far as he was informed of things and commanded any
influence, Rosenberg fought for his convictions. The fact that
- adverse powers became stronger than he was cannot be brought up
as a charge against him. One cannot punish offenses, and at the
same time punish those who revolted against them. In view of the .
terrible extermination orders which have now been disclosed,; it is
certainly possible to raise the point whether Rosenberg could not
have exerted much stronger opposition. To expect this would,
however, suppose an earlier knowledge of things which he only
learned about after the collapse. Should he be charged with any
carelessness it must not be forgotten that he felt it to be his duty
to serve the Reich engaged in the struggle for its existence, and that
terrible injuries were also inflicted upon the German nation, injuries
which Rosenberg was equally unable to recognize as war necessities.

His official tasks, as for example the duties. of the Einsatzstab in
the West and East, were carried out by Rosenberg without com-
promising his personal integrity. The requisitioning of artistic and
cultural objects he always carried out provisionally, subject to final
decisions by the supreme authority and, as far as was at all pessible,
with proper identification of the proprietor. Moreover, in the use of
unclaimed furniture for the benefit of air-raid victims in Germany,
provision was made for the subsequent indemnification of the owmers
based upon a precise inventory.

In considering his entire personality we see that Rosenberg
followed with faith and devotion an ideal of social justice combined
with national dignity. He fought for it openly and honorably, went
to prison, and risked his life for it. He did not step in only when
National Socialism afforded the opportunity to begin a career, but
at a time when it was dangerous and asked only for sacrifice. In
his speeches after 1933 he took his stand in favor of deeper spiritual
formation, a new cultural education, personality values, and respect
for every form of honest work. He accepted the gloomy days of that
time as unfortunate but inevitable accompanying phenomena of a
revolution otherwise acclaimed as having passed without bloodshed,
without having in fact learned of the secret details. He fully
believed: that good. forces and ideas would prevail over these other
human imperfections. During the war he was at the service of the
Reich in accordance with his duty.

For 25 years, throughout the revolution and the events of the
war, he maintained his personal integrity and untainted character.
He had to witness with deep sorrow that a great idea, in the hands
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of those possessed with the lust for power, was gradually abused,
and in 1944, at Party meetings, he protested against this abuse of
power entrusted to its holders. During this Trial he had to his
dismay and horror to look upon the evidence of the degeneration of
his life’s ideal; but he knows that his aspirations and the aspirations
of many millions of other Germans have been honorable and decent.
Today he still adheres 1o his honorable, honest, and humanly
irreproachable conduct and, full of sorrow for the wounds inflicted
upon all nations and for the downfall of the Reich, he awaits the
gsentence of a just Tribunal. :

[The Tribunal adjourned until 11 July 1946 at 1000 hours.]
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ONE HUNDRED
AND SEVENTY-SIXTH DAY

Thursday, 11 July 1946

Morning Session

THE PRESIDENT: The Tribunal will adjourn this afternoon
at four o’clock to sit in closed session. . ' ’

Dr. Seidl, will you present the case of the Defendant Frank?

DR. ALFRED SEIDL (Counsel for Defendant Frank): Mr. Pres-
ident, My Lords. The Defendant Dr. Hans Frank is accused in
the Indictment of having utilized his posts in Party and State,
his personal influence, and his relation with the Fihrer, for the
purpose of supporting the seizure of power by the National Social-
ists and the consolidation of their control over Germany. He is
also accused of having. approved, led, and taken part in the War
Crimes mentioned in Count Three of the Indictment, as well as
in the Crimes against Humanity mentioned in Count Four, par-
ticularly in the war crimes and crimes against humanity com-
mitted in the course of the administration of occupied territories.

~As I have already explained in the case of the Defendant Hess,
the Indictment fails to adduce any facts in substantiation of these
accusations. It is similar in the case of the Defendant Frank; here
again the Indictment contains no statement of factual details to
substantiate the accusations. Like all the other defendants, the
Defendant Frank is accused of having taken part in a common
plan which is alleged to have had as its object the planning and
waging of wars of aggression and the commission in the course
of these wars of crimes which infringe upon the laws and customs
of war.

The evidence has shown that the Dgfendant Frank joined the
National Socialist Party in the year 1928. Both before and after
the assumption of power by the National Socialists he was con-
cerned almost exclusively with legal questions. The Reich Law
Department was under his control as Reichsleiter of the Party
until the year 1942. After Adolf Hitler's appointment as Chancel-
lor, Frank became the Bavarian Minister of Justice. In the same
year he was appointed Reich commissioner for the co-ordination
of legal institutions. This task .consisted in the main of trans-
ferring to the Reich Ministry of Justice the functions of the
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administrative legal departments of the component states of the
Reich. That was completed by the year 1934. When the affairs
of the Bavarian Ministry of Justice had been transferred to the
Reich, the office of the Defendant Frank as Bavarian Minister of
Justice came to an end. In December 1934 he was appointed Reich
Minister without Portfolio. In addition he became, from 1934
onward, President of the Academy for German Law, which he
himself had founded, and President of the International Chamber
of Law. Finally, he was .the Leader of the National Socialist
Lawyers. Association. ‘ '

This list of the various posts held by the Defendant Frank in
Party and State would alone be sufficient to show that his work
was almost exclusively concerned with legal matters. His tasks
were in the main confined to the execution of ‘Point 19 of the Party
Program, which demanded a German common law. And in actual
fact almost all speeches and publications by the Defendant Frank,
both before and after the assumption of power by the National
Socialists, dealt with legal questions in the widest sense of the term.

In the course of his examination in the witness box, the Defend-
ant Frank testified that he had done everything he could to bring
Adolf Hitler to power and to carry out the ideas and the program
of the National Socialist Party. But whatever the defendant under-
took in this respect was done openly.

The aims of the National Socialists before they assumed power
can be expressed in a few words: Liberation of the German people
from the shackles of the Versailles Treaty; elimination of the mass
unemployment which had arisen in consequence of that treaty
and the unreasonable reparations policy of Germany’s former
enemies; counteraction against the symptoms of degeneracy—
political, economic, social, and' moral-—connected with that un-
employment; and finally, the restoration of the sovereignty of the
Reich in all spheres.

The Prosecution -was unable to produce any evidence to show
"that the revision of the Versailles Treaty was, if necessary, to be
carried out by violent means and by war. The political, military,
and economic situation in which Germany found herself before
the assumption of power—a situation in which it could only be a
question of eliminating the terrible consequences of the economic
collapse and of enabling seven million unemployed again to play
their part in the economic process—could not but make any serious
thought of a war of aggression appear futile..

Moreover, the evidence brought forth nothing to show the
existence of the common plan as stated in Count One of the
Indictment, as far as one understands thereby a definite and con-
crete plan among a narrow uniform circle of persons. The evidence,
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in particular the testimony given by the witness Dr. Lammers and
the defendant himself in the witness box, has shown on the con-
trary that Frank did not belong to the .circle of Hitler’s closer
collaborators. The Prosecution was unable to- present to the Tri-
bunal a single document dealing with important political or mili-
tary decisions with -which the Defendant Frank was connected.
In particular, the Defendant Frank was not present at any of the
conferences with Hitler which the Prosecution considers especially
important in proving the alleged common plan, the minutes of
which conferences the Prosecution has submitted as Exhibits, Num-
bers USA-25 to 34.

The only statute which is 1mportant in ‘this connection is the
Law on the Reintroduction of General Conscription of 16 March
1935. The facts have already been explained; and will be further
enlarged upon, which led to the promulgation of that law and why
it cannot be looked upon as an infringement-of the Versailles
Treaty. The Defendant Frank signéd that law:in his -capacity as
Reich Minister, as did all the other members of the Reich Govern-
ment. That law, which had as its object the restoration—at least
in the military sphere—of the. sovereignty of the German Reich,
did no harm to any other nation. Nor -did -the ‘content of that
law, or the circumstances which led ‘to its enactment, admit the
conclusion that it was part of a common :plan with the object of
lJaunching a war of aggression.

‘The German people had been obhged to reahze, durmg the
preceding 17 years, that the voice of a nation without military
power, and in particular a nation in Germany's geographical and
military situation, cannot make itself -heard in the concert of
nations if it hias not at its disposal adequate instruments of power.
The Government of the Reich faced the consequences of this reali-
zation after equality of rights had been' promised the German
people over  and over again for 14 years and that promise had
not been kept, and in particular after it had become clear in the
years 1933 and 1934 that the Disarmament -Conference would not
be capable of fulfilling its appointed functions. For the rest, I refer
to the proclamation of the Reich Government ‘to the: German
people, which was issued in connect1on w1th the pubhcatlon of
that law. .

Further, the work of the Defendant Frank, even after the
assumption of power and up to the beginning of the war, was
confined almost exclusively to the execution-of- tasks connected
‘with the leadership of the Academy for German Law and the
National Socialist Lawyers Association. The . objects of the
Academy for German Law are apparent from. the law concerning
its establishment of 11 July 1933. It was intended to encourage
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the reform of German legal procedure and, in close and constant
co-operation with the appropriate legislative authorities, to put the
National Socialist program into practice in the whole sphere of
law. The academy was under the supervision of the Reich Minister
of Justice and the Reich Minister of the Interior. The function
of the academy was to prepare drafts of statutes; legislation itself
was exclusively restricted to the Reich ministries for the various
departments.

One of the tasks of the academy was to exercise the functions
of the legal committees of the former Reichstag. In actual fact
the work of the academy was done almost exclusively in its
numerous committees, which had been established by the defend-
ant. -Acceptance into the academy was not dependent on member-
ship in the Party. Most of the members of the academy were
legal scholars and eminent legal practitioners who were not Party
members. Moreover, it is well known that the Academy for German
Law kept up close relations with similar establishments abroad .
and that numerous foreign scholars gave lectures in the academy.
These facts entirely exclude the assumption that the academy
could have played any important part in the common plan alleged
by the Prosecution. The same is true of the position of the Defend-
ant Frank as leader of the National Socialist Lawyers Association.

Adolf Hitler’s attitude toward the conception of a State founded
on law, insofar as any doubt could still have been entertained
about it, has become perfectly clear through the evidence presented
at this Trial. Hitler was a revolutionary and a man of violence.
He looked on law as an impeding and disturbing factor in the
realization of his plans in the realm of power politics. Incidentally,
he left no doubt about this attitude of his and discussed the sub-
ject of the State founded on law in a number of speeches. He
was always very reserved in his dealings with lawyers, and for
this reason alone it was impossible from the outset that any close
association could have developed between him and the Defendant
Frank. The Defendant Frank considered it his life’s work to see
the conception of the State founded on law realized in the National
Socialist Reich and, above all, to safeguard the independence of
the judiciary.

The Defendant Frank proclaimed these principles as late as
1939, before the outbreak of war, in a great speech he made before
25,000 lawyers at the final meeting of the Congress of German
Law at Leipzig. Among other things he declared on that occasion:

“First, no one should be sentenced who has not had an

opportunity of defending himself.

“Second, no one shall be deprived of his property, provided

that he uses it unobjectionably from the point of view of the

[y
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community, except by judicial sentence. Legal properties

in this sense include honor, freedom, life, and earnings.

“Third, an accused person, no matter under what procedure,

must be enabled to procure someone to defend him who is

‘capable of making legal statements on his behalf; and he

must have an impartial hearing according to law. If these

principles are applied to their full extent, then the Germanic
ideal of law will be fulfilled.” '

These principles constitute a definite repudiation of all methods
employed in a police-ruled State and imply, moreover, the definite
rejection of the system of concentration camps. The Defendant Frank
had actually spoken against the establishment of concentration
camps before the date indicated. The evidence has shown that in
the year 1933, in his capacity as Bavarian Minister of Justice,
he was opposed to the concentration camp at Dachau, that he urged
the application of the so-called legality principle, that is, the
prosecution of all offenses by the State, even in these camps, and
that, over and above this, he demanded the dissolution of the con-
centration camp at Dachau. That this.last point is a fact is shown
by the evidence given by the witness Dr. Stepp, who was questioned
elsewhere.

The Prosecution also appears to see in the sentence, “Right is
what benefits the people,” an indication of the participation of the
Defendant Frank in the alleged common plan. Such a conclusion
could only be drawn in complete misapprehension of the idea which
the Defendant Frank wished to express by means of this sentence.
This was merely a challenge to the exaggeratedly individualistic
legal idea. In the same way as by the phrase, “The common good
before one’s own,” the sentence quoted is intended to express the
demand for a legal system which, to a greater extent than in
previous years, should take account of common law and socialist
tendencies. It is in reality nothing more than a different way of
saying: Salus publica suprema lex.

These material differences alone would have been sufficient to.
make it unthinkable that the Defendant Frank could have belonged
to the inner circle of Hitler's collaborators. The differences of
outlook in regard to the functions of law were bound to become
more pronounced in the course of the war. It-could therefore cause
no surprise that after the death of the former Reich Minister of
Justice, Dr. Giurtner, it was not the Defendant Frank who was
appointed his successor, but the President of the Peoples’ Court,
Dr. Thierack. : :

Summing up, it may be said that there is no factual foundation
for the assumption that the Defendant Frank participated in a
common plan, a common plan which had as its object the waging
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of an aggressive war and in connection therewith the commission
of crimes against the rules of war. Before I turn to the points
of accusation brought against the Defendant Frank within the
framework of his career as Governor General, I will refer shortly
to his responsibility under penal law as a member of the organi-
zations accused of criminality.

So far as Frank’s responsibility as member of the Reich Govern-
ment is under investigation, I can here in the main refer to
the statements which I shall later make in the case of the
Defendant Hess. The only difference lies in the fact that whereas
Hess, too, was only Reich Minister without Portfolio, he had—as
the Fiihrer’s Deputy under the Fiihrer’s decree of 27 July 1934—
a considerable influence on the preparation of laws. That, however,
was not the case with the Defendant Frank. Frank had hardly
any influence at all on the legislation of the Reich. That is' why
he was cosignatory of so extraordinarily few Reich laws. With
the ‘exception of the law of 16 March 1935, by which general con-
scription’ was reintroduced, his name is to be found under none
of the laws which the Prosecution has presented to the Tribunal
as relevant to the proof of the criminal nature of the Reich
- Government as an organization.

The Defendant Frank, in his capacity as Reichsleiter and Leader
of the Reich Law Department, was also a member of the Leadership
Corps of the National Socialist German Workers’ Party. An investi-
gation of this point of accusation seems all the less called for since
in this respect no act can be attributed to the Defendant Frank
which fulfills the requirements of any penal law. For the rest,
here too I can refer to my statements in the case of the Defend-
ant Hess.

In Appendix A to the Indictment it is alleged that the Defendant
Frank was a general of the SS. The evidence has shown that Frank
at no time belonged to the SS and that he did not even have the
honorary rank of a general of the SS. On the other hand, he was
an Obergruppenfihrer in the SA. With respect to the application
made by the Prosecution to declare that organization as criminal,
too, the same may be said as in the case of the application to
declare the Leadership Corps criminal. The Charter and the Prose-
cution here again depart from the principle which hitherto has
been considered an indispensable component of any modern cri-
minal law practice, namely, that no punishment is admissible unless
guilt has been established in every individual case. '

I now pass to the points of accusation in connection with the
career of the Defendant Frank as Governor General. When the
Polish Government had left the country aftéer Poland’s military
collapse, the German occupying forces were faced with the task
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of building up an administration without the help of any par-
liamentary. representation or any representatives of the former
Polish State. The difficulties arising out of this situation were
bound to be all the greater because, in spite of the comparatively
short time that the war had lasted, the war damage, especially
to-the communications system, was not inconsiderable. Above all,
- however, the establishment of an orderly administration was
rendered more difficult by the fact that the homogeneous economic
area of the former Polish State was divided into three parts. Of
the 388,000 square kilometers which made up the territory of the
former Polish State, about 200,000 were taken over by the Soviet
Union and 97,000 formed the Government General, while the rest
was incorporated in the German Reich. A change came on 1 August
1941. On that date Galicia was annexed to the Government General
as a new district, whereby the territory of the Government General
was increased to an area of approximately 150,000 square kilo-
meters with about 18 million inhabitants. This frontier delimitation
made it all the more difficult for the administration, as the agri-
cultural excess production all went to the Soviet Union, while
on the other hand important industrial cities such as Lodz, and
above all the coal fields of Dombrowa, fell to the Reich.

Directly after the military collapse of Poland, a military govern-
ment was set up to cover the four military districts of East Prussia,
Posen, Lodz, and Krakéw, Commander Von Rundstedt being placed
at the head of that government. The Defendant Frank became
Supreme Chief of Administration (Oberverwaltungschef). The mili-
tary government ended on 26 October 1939 with the coming into
force of the decree of the Fiihrer and Reich Chancellor concerning
the administration of the occupied Polish territories under the date
of 12 October 1839. Under this decree the Defendant Frank was
appointed Governor General for the occupied Polish territories
which were not incorporated in the Reich and which shortly after-
ward became known as the Government General.

As the time at my disposal is short, I will not go into detail
on the question as to whether the administration of the territories
of the former Polish State, jointly designated as the Government
General, should have conformed to the principle of occupatio bellica
(occupation of enemy territory), or whether it should not rather
be assumed that the principles of debellatio (complete subjection
and incorporation-in a foreign state) were applicable in that case.

I come now to the question of the powers vested in the Defend-
ant Frank by virtue of his office of Governor General. According
to Article 3 of the Fiihrer’s decree of 12 October 1939 the Governor
. General was directly subordinate to the Fiihrer. The same provision
placed all branches of the administration in the hands of the
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Governor General. In actual fact, however, the Governor General
had by no means such wide powers as it would seem at first sight.
The Fiihrer’s decree itself provided in Article 5 that the Ministerial
Council for the Defense of the Reich could also make laws for the
territory of the Government General.

The Delegate for the Four Year Plan had the same power.
Article 6 provided that, moreover, all supreme Reich authorities
could issue decrees necessary for planning within the German
living space and economic area and that these would be effective
also for the Government General.

Apart from this limitation of the authority of the Governor Gen-
eral as provided in the Fiithrer decree of 12 October 1939, other
powers were conferred at a later date which no less impaired -the
principle’ of uniform administration. That is particularly true of
the position of the Plenipotentiary General for the Allocation of
Labor. I refer at this point to the appropriate documents presented
by the Prosecution and the Defense, in particular to the Fiihrer’s
decree of 21 March 1942, in which it is expressly provided that the
powers of the Plenipotentiary General for the Allocation of Labor
extend to the territory of the Government General. The whole
armament industry in the Government General was at first in the
hands of the OKW, but after the establishment of the Reich Min-
istry for Armaments and War Production it came under the
jurisdiction of the latter. :

The evidence has shown that in other directions, too, the prin-
ciple of uniform administration was extensively infringed upon.
For this I refer to the statements of the witnesses Dr. Lammers and
Dr. Biihler and to the content of the documents submitted by me,
especially Document USA-135. This deals with.the directives in
“special matters concerning instructions Number 21 (Case Bar-
barossa),” in which it is expressly provided that the commander-
in-chief of the Army shall be entitled “to order such measures in
the Government General as are necessary for the execution of his
military duties and for safeguarding the troops” and in which the
commander-in-chief is empowered to delegate his authority to the
army groups and armies.

All these infringements of the principle of a uniform admin-
istration of all special .powers, however, pale beside the special
position allotted to the Reichsfiihrer SS Himmler also in respect of
the territory of the Government General. The evidence, and par-
ticularly the testimony of Dr. Bilfinger, Oberregierungsraf in the
RSHA, shows that as early as in 1939 when the defendant was
appointed Governor General, a secret decree was issued in which
it was provided that the Higher SS and Police Leader, East was to
receive his instructions direct from the Reichsfiihrer SS and Chief

\
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of the German Police, Himmler. Similarly, it is provided in the
decree of the Fiihrer and Reich Chancellor for the Preservation of
German Nationality that the Reichsfilhrer SS shall be directly
empowered to effect the planning of new German settlement areas
by means of resettlements. These two decrees conferred on the
Reichsfiihrer SS Himmler powers which, from the very first day
of the existence of the Government General, tended to confront its
administration with almost insurmountable difficulties. It was very
soon evident that the general administration under the Governor
General had at its disposal no executive organs, in the true meaning
of the term. Since the Higher SS and Police Leader, East received
his instructions and orders direct from Reichsfihrer SS Himmler
and refused to carry out instructions emanating from the Governor
General, it was very soon seen that in reality there were two sepa-
rate authorities ruling over the Government General. The diffi-
culties which thus arose were bound to become all the greater, as
Higher SS and Police Leader Kriiger, who for no less than 4 years
was Himmler’s direct representative in the Government General,
did not even inform the administration of the Government General
before carrying out police measures.

It is a well-known experience in the life of any state that an
administration lacking executive police organs is in the long run
not capable of carrying out its appointed functions. This is true
even under normal conditions, but it must be all the more pro-
nounced in the administration of occupied territory. If we remem-
ber, moreover, that not only did the Reichsfiihrer SS Himmler issue
his instructions direct to the Higher SS and Police Leader, ignoring
the Governor General, but that over -and above this the Offices III,
IV, V, and VI of the RSHA also gave direct orders to the Com-
mander of the Security Police and the SD in Krakéw, we can well
assess the difficulties with which the civil administration, of the
Government General had to wrestle day by day.

_Under these circumstances the Governor General had no choice
but to make every attempt to reach some form of co-operation with
the Security Police, unless he was prepared to rélinquish any hope
“of building up a civil administration in the Government General.
And in fact the history of the administration of the Government
General—which lasted for over 5 years—is for the greater part
nothing but a chronicle of uninterrupted struggles between the
Governor General and the administration on the one hand, and
the Security Police with the SD as represented by Reichsfiihrer SS
Himmler and the Higher SS and Police Leader, East, on the other.

The same applies to the activity of Himmler and his organs in
the field of resettlement. As Reich Commissioner for the Preser-
vation of German Nationality, Himmler and his organs carried out
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resettlement measures without even establishing previous contact
with the administration of the Government General or informing
. the Governor General.

The numerous protests of the Governor General, addressed to
Dr. Lammers, the:Reich Minister and Chief of the Reich Chan-
cellery, with regard to the measures taken by the Reichsfiihrer and
the Higher SS and Police Leader, East, and the difficulties they put
in the way of the administration of that territory, have been estab-
lished by the evidence. These protests led in the year 1942 to an
attempt at redirecting the relationship between the administration
and the Police. In retrospect, it can be said today as a result of
the evidence that even this attempt was only utilized by Himmler
and the Security Police to undermine internally and externally the
position of the Governor General and his civil administration.

" By a decree of the Fiithrer dated 7 May 1942 a State Secretariat
for Security was established in the Government General, and the
Higher SS and Police Leader was appointed State Secretary. Accord-
ing to Article II of this decree, the State Secretary for Security
also became the representative of the Reichsfiihrer SS in his capacity
as Reich Commissioner for the Preservation of German Nationality.
The decisive provision of this decree is contained in Article IV, in
which it is stated verbatim:

“The Reichsfiihrer SS and Chief of the German Police can

issue direct instructions to the State Secretary for Security

in matters pertaining to securlty and the preservation of Ger-

man nationality.”

Herewith, the contents of the secret decree issued in 1939 on the
establishment of the Government General—which also provided
that the Higher SS and Police Leader, East was to receive his in-
structions direct from the Berlin central offices and particularly
from the Reichsfilhrer SS in person—was expressly, and now
publicly, confirmed. It is true that Article V of the Fiihrer decree
of 7T May 1942 provided that in cases of difference of opinion
between the Governor General and the Reichsfilhrer SS and Chief
of the German Police the Fiihrer’s decision was to be obtained
through the Reich Minister and Chief of the Chancellery.

The Chief of the Reich Chancellery, Lammers, was interrogated
on this subject when he appeared as a witness before this Tribunal.
He testified that insofar as he found it possible at all to gain the
Fiithrer’s ear in these matters, the latter on principle invariably
approved Himmler’s view. This is not surprising if we remember
Himmler’s position in the German governmental system, partic-
ularly during the later war years. This deprived the Defendant
Frank of the last possibility of influencing in any way the meas-
ures taken by Himmler and the Higher SS and Police Leader, East.
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In consequence of Article I, Paragraph 3, of the Fiihrer decree
of 7 May 1942 the scope of duties of the State Secretary for Secu-
rity had to be newly defined. Both the Higher SS and Police Leader
and, backing him, the Reichsfiihrer SS attempted to bring as wide
a field as possible under their jurisdiction in connection with the
new regulation of the competence of the State Secretariat; on the
other hand, the Governor General, in the interest of the main-
tenance of some sort of order in.the administration, naturally tried
to obtain control of at least certain departments of the Regular
Police and the Administration Police. Thére is no doubt at all that
it was the Police that emerged the victor in these struggles.

On 3 June 1942 the Governor General was obliged—in a decree
concerning the delegation of duties to the State Secretary for Secu-
rity—to declare himself willing to transfer to the State Secretary
all the departments of the Security Police and the Regular Police.
I have submitted this decree to the Tribunal (together with its two
Appendices A and B) in the course of the evidence as Exhibit
Number Frank-4. The two appendices list all the functions of the
Regular and Security Police that have ever existed in the German
police system. In Appendix A, which covers the departments of the
Regular Police, there are 26 headings in which not only all the
departments of the Regular Police are transferred to the State
Secretary for Security, but over and above that, almost all the
departmental functions of the so-called Administration Police. I will
only mention Heading 18 as one example among many. This
transfers to the Regular Police, and thereby to the Higher SS and
Police Leader, all matters connected with price control. What is
true of the Regular Police applies in even greater measure to the
departments of the Security Police. No change as compared with
the earlier situation was brought about by placing under the juris-
.diction of the Higher SS and Police Leader the whole of the Political
and Criminal Police, political intelligence, Jewish affairs, and simi-
lar departments; these competencies were already his as leader
of the Security Police and the SD, and were made entirely inde-
pendent of the administration of the Government General under
the secret decree of 1939. Departments were also transferred to
the State Secretary for Security which had only the remotest
connection with the tasks of the Security Police, for example,
matters such as the regulation of holidays and so on.

Of considerable importance are the two last headings in the
Appendices A and B, in which it is. expressly provided that at
conferences and meetings, particularly with the central Reich
authorities, on all matters pertaining to the Regular and Security
Police, the Government General—not the Governor—should be
represented by the Higher SS and Police Leader. Therewith any
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competency possessed by the Governor General, even in regard
to comparatively unimportant branches of the Administration Police,
was transferred to the organs of Reichsfilhrer SS Himmler, and
the Government General was thus deprived of even the last rem-
nants of an executive of its own. '

Only by considering -these facts and the development of the
conditions obtaining between administration and police in the Gov-
ernment General-is it possible to form an even approximately cor-
rect appreciation of the events in the Government General, which
form part of the subject of the Indictment in this Trial.

Your Lordships, the Prosecution seeks to prove its accusations
against the Defendant Dr. Frank in the main by quotations from
the defendant’s diary. In this connection I have the following
basic observation to make. :

That diary was not kept personally by the Defendant Frank
but was compiled by stenographers who were present at Govern-
ment conferences and other discussions of the Governor General.
The diary consists of 42 volumes with no less than 10,000 or 12,000
pages of typescript.

With one exception, the entries do not represent the outcome
of dictation by the defendant, but take the form of stenographers’
transcripts. For the greater part—and this is evident from the
diary itself—the authors of this diary did not record the various
speeches and remarks word for word, but made a summarized
version in their own words. The entries in the diary were not
checked by the defendant, nor—again with one single exception—
were they signed by him. The attendance lists stapled into several
volumes of the diary—they are only contained in such volumes
as relate to Government conferences—cannot be looked upon as a
substitute for a confirmatory note.

Moreover, the evidence has clearly established that very many
entries in the diary were not made on the basis of personal obser-
vations but came about through the fact that the author was told
by participants about the subjects of Government meetings or
other conferences after they had taken place, and then expressed
it in the diary in his own words. Moreover,\by an examination of
the diary it can easily be ascertained that the entries cannot be
considered complete.

All these facts bring us to the conclusion that the material
evidential value of this diary must not be overestimated. The
evidential value of this diary can in no way be compared with
the evidential value of entries made personally by the person
concerned.

Above all, however, it seems to me essential to point o'u_t
the following: The contents of any document are okffésmaterial'
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evidential value only insofar as the document is appreciated in
its entirety. The diary of the Defendant Frank with its 10,000
or 12,000 pages is one uniform document. It is improper to put
in as evidence certain individual entries without showing the
context in which alone some of them can be understood. But it
is particularly improper—and this infringes upon the principles
of any presentation of evidence—to select from some uniform
whole, such as a long speech, a few sentences and put them in
as evidence. In Document Book Number 2, I have listed a few
examples of this and hereby refer to them.

As the Defendant Frank himself rightly pointed out in the
witness box, the diary is a uniform whole; only in its entirety
can it be probative and form part of the presentation of evidence.
I have read through that diary of more than 10,000 pages and
can only confirm his opinion. And that was why I did not use
individual entries in presenting my evidence but put in the whole
diary. :

If I myself, in presenting evidence, have read certain single
entries from the diary and if in the course of my present address
I shall quote a few more passages from it, then, just as in the case
of the extracts put forward by the Prosecution, their evidential
value can certainly be gauged only within the framework of the
whole diary.

The following may also be looked upon as having been estab-
lished by the evidence: ‘As the diaries show, and as is evident
in particular from the testimony given by the witnesses Biihler,
Boépple, and Meidinger, the Defendant Frank in his capacity as
Governor General often made two or three improvised speeches
in the course of one day. The extracts from the diary presented
by the Prosecution consist, for the most part, of single sentences
from such speeches. If we take into consideration both the tem-
perament of the defendant and his habit of expressing himself
in an incisive manner, then that is another reason which tends
to reduce the probative value of these extracts from the diary.
And we actually do find many diary entries which flatly con-
tradict other entries on the same subject occurring a little earlier
or later.

In connection with the many speeches made by the Defendant
Frank, the following must not be left out of consideration and
may also be looked upon as established by the evidence: It was
a foregone conclusion that the Defendant Frank, as an avowed
champion of the idea of a State founded on law and of the inde-
pendence of the judiciary, would come into increasingly sharp
conflict with the representatives of. the police-state system; this
developed to an even greater degree in the course of the war,
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both within the Reich and in occupied territory. The represent-
atives of the police state, however, were Reichsfithrer SS Himmler
and, for the area of the Government General, the Higher SS and
Police Leader, East, above all and in particular SS Obergruppen-
fihrer and General of Police Kriiger. The relation between the
Defendant Frank on the one hand, and Reichsfiihrer SS Himmler
and his representative, Obergruppenfiihrer Kriiger, on the other,
had been extremely bad even at the time the Government General
was established. They deteriorated still more as the divergence
of outlook concerning the tasks of the Police came ever more
openly to the fore; and the Defendant Frank was forced to lodge
increasingly strong protests with the Chief of the Reich Chan-
cellery, Dr. Lammers, and the Fihrer himself regarding the vio-
lent measures taken by the Security Police and the SD.:

As I have already mentioned, the Governor General, lacking . -

an executive of his own, had no choice but to make repeated
attempts to co-ordinate the work of the general administration
with that of the Police, in order to be in a position to carry out
any administrative work at all. Obviously these objectives
demanded—at least on the face of things in a certain degree—a
conciliatory tendency toward the general attitude of the Security
Police and, above all, of the Higher SS and Police Leader, East.
Moreover, the evidence has further established that the tension
existing between the Governor General and the Higher SS and
Police Leader often reached such a degree that the Defendant
Frank could not but feel himself menaced and—to quote the
words of the witness Biihler—was no longer a free agent and
_ master of his own decisions.

The testimony of the witnesses Bach-Zelewsky and Dr. Albrecht
leaves no doubt on this point. Quite rightly, therefore, the witness
Dr. Biihler also pointed out that the Defendant Frank expressed
himself with particular vehemence when the Higher SS and Police
Leader or the commander of the Security Police and the SD. were
present at conferences, while his utterances were made on quite
a different note when he was speaking to an audience composed
only of members of the administration. Even a cursory inspection
of the diary will confirm this. All these circumstances must be
taken into consideration in assessing the substantive evidential
value of the Defendant Frank’s diary.

It should also be noted that these diaries conmstituted the only
personal property that Frank was able to rescue from the castle
at Krakéw. On his arrest he handed over all the diaries to the
officers who took him into custody. . It would have been an easy
" matter for him to destroy these documents. '
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Your Lordships, I now turn to the individual accusations brought
against the defendant, and their legal aspects. The Defendant
Frank is accused of having approved of, and participated in, War
Crimes and Crimes against Humanity in the administration of
occupied territory.

As the law stands, it rests on the principle that only a sovereign
state, not an individual, can be a subject of international law. To
make international law binding on an individual, such law itself
would have to lay down that a certain set of facts constitutes a
wrong and that the rule thereby established is applicable to an
‘individual creating such a set of facts. Only in that way can indi-
viduals, who under the law as it stands are subject only to the
criminal law applying in each state, by way of exception be directly
bound by international law.

Deviating from this rule, existing international law permits,
in exceptional cases, a state to punish the national of an enemy
state who has fallen into its power, if before his capture he has
been guilty of infringing the rules of war. But even here punish-
ment is excluded if the deed was not committed on the person’s
own initiative, but can only be attiributed to his state of allegiance.
Moreover, the conception of war crimes and their factual char-
acteristics are the subject of great controversy both in judicial
decisions and in legal literature. )

Nor do the Hague Rules on Land Warfare, which form the
Appendix to the IVth Convention on the Laws and Customs of
War on Land and purport. to be a codification of certain subject
matter of the laws of war, list any facts which could be interpreted
as a basis for the criminal liability of individuals. In Article 3 of
this convention it is, on the contrary, expressly provided that not
individuals but the state which infringed the rules may, under
certain circumstances, be liable to pay an indemnity and is also
responsible for all acts done by persons belonging to its armed
forces. '

In connection with the Hague Rules for Land Warfare of 1907
the following should also be noted: The principles therein enun-
ciated were evolved from the experience of wars in the 19th
century. Those wars were confined in the main to the armed forces
directly concerned therein.

Now the first World War already overstepped this framework,
and not only in respect of the geographical extent of conflict. On
the contrary, the war became a struggle for extermination of the
nations involved, a struggle in which each belligerent party utilized
the whole of its war potential and all its material and imponder-
able resources. War technique having meanwhile been consider-
ably perfected, the second World War was bound altogether to
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destroy the framework set up for the conduct of war by the Hague
Rules for Land Warfare. That can be seen at a glance—the con-
dition of Europe today reveals it. If we remember in addition that
in Germany alone the greater part of almost every city has been
destroyed as a result of bombing raids; and not only that, but that -
considerably more than a million civilians thereby lost their lives
and that in a single major raid on the city of Dresden almost
1300,000 people were killed, then it will be possible to realize that
the Hague Rules for Land Warfare, at any rate in respect of many
activities' coming under the rules of war, can no longer be an
adequate expression of the laws and customs to be observed in
waging war. But if any doubt should exist on this subject, then
that doubt will certainly be removed on contemplation of the con- °
sequences of the two atom bombs which razed Hiroshima and
Nagasaki to the ground and killed hundreds of thousands of people.

Taking these circumstances into consideration, it is not possible
to adduce the provisions of the Hague Rules for Land Warfare,
even indirectly or by way of analogy, to establish individual -
~ criminal liability. Seeing that this is the case, it must be looked

upon as impossible to give a clear and general definition of the
factual characteristics of so-called war crimes. Referring to the
fact that even Article 6 of the Charter of the International Military
Tribunal only purports to furnish a list of examples, it will be
realized that the question as to whether a certain-line of conduct
amounts to the commission of a war crime or not can only be -
answered on the merits of each particular case, and then only if
all the circumstances are taken into consideration.

In the course of the presentation of evidence for the personal
responsibility of the Defendant Frank, the Prosecution submitted
as Exhibit USA-609 (864-PS) minutes of a conference held by the
Fiihrer with the Chief of the OKW on the future form of Polish
relations to Germany. This conference took place on 17 October
1939. It is alleged that these minutes alone, by which the admin-
istrative goals of the Defendant Frank in the Government General
are said to be established, reveal a plan or conspiracy at variance
with the laws of warfare and humanity. This is an inadmissible
conclusion, at least insofar as the Defendant Frank is concerned.

The Prosecution was unable to prove that the Fiihrer entrusted
the Defendant Frank with a task in conformity with the admin-
istrative aims demanded in that conference. Moreover, this seems
very unlikely, because the directives laid down at that conference
dealt mainly with measures which could not be carried out by
the general administration, but only by the Security Police, the
SD, ‘and the other organs and offices under Reichsfiihrer SS
Himmler, In this connection special mention should also be made
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of the powers vested in Reichsfiihrer SS Himmler before the date
of that conference in his capacity of Reich Commissioner for the
Preservation of German Nationality. Actually, there is at the
end of Exhibit USA-609 a reference to a commission with which
Himmler was charged. In consideration of the fact that the De-
fendant Frank, in the course of a short interview with Hitler
about the middle of September 1939, had been told to take over
the civil administration of occupied Polish territory as Chief of
Administration and had not seen Hitler for a very long time after
that, it can safely be assumed that the directives laid down at the
conference between Hitler and the Chief of the OKW " were
intended, not for the Defendant Frank, but for Reichsfiihrer SS
Himmler, who was the only person to have the necessary executive
organs at his disposal. .

THE PRESIDENT: We will adjourn now.
[A recess was taken.]

DR. SEIDL: Mr, President, My Lordships, another document to
which the Prosecution has referred and which is also -alleged tfo
show the criminality of the administrative aims of the Defendant
Frank is Exhibit Number USA-297, which is EC-344(16). The con-
tent of this document is a discussion which the Defendant Frank
is said to have had on 3 October 1939 with a certain Captain Varain.
The Defendant Frank testified in the witness box that he had
never made any such or similar statements to an officer. More-
over, a comparison of the dates shows that this conversation, even
if it should have taken place, can have no connection with the
subject of the conference between the Fiihrer and the Chief of
the OKW, the latter not having been held until 17 October 1939,
that is, at a later date.

Not within the framework of the evidence presented in con-
nection with the personal responsibility of the Defendant Frank,
but in connection with the accusation of so-called Germanization,
a document was submitted with the Exhibit USA-300, 661-PS.
This is a memorandum entitled “Legal Aspects of German Policy
toward the Poles from the Ethno-Political Point of View.” Accord-
ing to a note on the title page, the legal part of this was to serve
as a model for the Committee of the Academy for German Law
which dealt with legal nationality questions. This document can
have no probative value in connection with the personal respon-
. sibility of the Defendant Frank. He testified in the witness box
that he had given no instructions for the writing of that memo-
randum - and that he was not aware of its contents. Over and
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above this, it would seem that no substantive evidential value can
be attached to that document within the scope of this whole Trial.
Nor is it evident, from the memorandum, who wrote it or who.
gave ‘instructions that it should be written. Its whole form and
content would seem to show that it is not an official document,
but rather the work of a private individual. It was stated to have
been found at the Ministry of Justice in Kassel. But in actual
fact there has been no Ministry of Justice at Kassel for many
decades. All these circumstances would seem to indicate that the
material probative value ‘of this document is, to say the least,
extremely small.

But whatever the evidential value of minutes of conferences
that took place in the year 1939 on the occasion of the estab-
lishment of the Government General, the following should be
pointed out:

In judging the conduct of the Defendant Frank it is not of such
essential importance to know what Hitler, he himself, or other
persons said on one occasion or another, but what policy the De-
fendant Frank actually pursued toward the Polish and Ukrainian
peoples. And here there can be no possible doubt—on the basis
both of the general result of the evidence and, in particular, of
entries in the diary of the defendant himself—that he repudiated
all tendencies and measures designed to effect Germanization. That
is shown with great clarity by the extracts from the diary which
I have submitted to the Tribunal. Thus on 8 March 1940 he
declared at a meeting of department chiefs, that is, to an audience
of men who as leaders of the various main departments were
deputed to put his directives into practice:

“I have been charged by the Fiihrer to look upon the
Government General as the home of the Polish people. Ac-
cordingly no Germanization of any sort or kind is possible.
In your departments you will please see that the two-
language principle is strictly observed; you will also point
out to.district and provincial officers that no violence is to
be used in opposing such safeguarding of Polish national
existence. We have in a certain sense herewith taken over
on trust from the Fiihrer the responsibility for Polish
~ national life.” h
This declaration alone makes it apparent that the directives
laid down in the conference between Hitler and the Chief of
the OKW on 17 October 1939, as contained in Exhibit USA-609,
864-PS, cannot possibly have been made the subject of the duties
with which the Defendant Frank was charged. On the other
hand, in view of the entire activities of the Higher SS and Police
Leader, East from the first day of his appointment, it can safely
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be assumed. that it was Reichsfiihrer SS Himmler whom Hitler
charged with carrying out the directives laid down at his con-
ference with the Chief of the OKW.

A diary entry of 19 February 1940 is on the same lines; in '
this the Defendant Frank advocates the formatlon of a Polish
government or regency -council.

On 25 February 1940, at a service conference of officials of
the District of Radom, the Defendant Frank gave out, in program
form, his directives regarding general administration. On this
occasion the Defendant Frank said among other things:

“1, The Government General comprises that part of the occu-
pied Polish area which is not a component part of the German
Reich. ..

“2. The Fiihrer has decreed that this territory shall be the
home of the Polish people. The Fiihrer and Field Marshal
Goring have impressed on me over and over again that this
territory is not to be subjected to Germanization.

“3. Iri. accordance with the instructions we have received
under the Fiihrer's decree Pohsh laws will remain in force
here.”
On 7 June 1942 the Defendant Frank stated word for word
as follows: _
“It is not as rulers by violence that we come and go in this
country. We have no terroristic or oppressive intentions.
Welded into the interests of Greater Germany, the living
rights of the Poles and Ukrainians in this territory are
also safeguarded by us. We have not taken away from the
. Poles and Ukrainians either their churches, their schools,
-or their education. We Germans do not wish to denationa-
lize by violent means. We are sufficient unto ourselves, and
we know that people must be born into our community
and that it is ‘a distinction to belong to it. And that is
why we can look the world in the face in this our task.”

These examples could be amplified by many more, which all
show clearly that the measures taken, at any rate by Frank, were
intended to care for the Polish nation' and that he repudiated
any terror policy. '

I now come to the so-called “peace-enforcing action.” When
the campaign against Poland had ended in September 1939 that
did not mean that all resistance had ceased. Very soon after-
ward new centers of resistance sprang up; and when on 9 April
1940 German troops occupied Denmark and Norway and on 10 May
1940 the German western army had begun their attack, the leaders
of the Polish resistance movement believed that, in consideration

147



11 July 46

of the general political and military situation, the time for action
had come. This resistance movement was all the more dangerous
because dispersed but not inconsiderable remmnants of the former
Polish Army were active in it. A large number of entries in the
diary of the Defendant Frank show that the security situation
deteriorated from day to day during that perlod Here for instance
is an entry for 16 May 1940:

“The general war situation requires that the most serious
consideration be given to the internal security situation
of the Government General. A large number of signs and
actions lead to the conclusion that there exists a widely
organized wave of resistance on the part of the Poles in
the country and that we are on the threshold of violent
happenings on a large scale. Thousands of Poles are already
organized in secret circles; they are armed and are being
incited in the most seditious manner to commit all kinds
of violence.”

In consideration of this menacing general situation, the order
was given—as the diary shows, by the Fiihrer himself—that in
the interest of the maintenance of public security all measures
were to be taken to suppress the imminent revolt. That order
was given through Himmler to the Higher SS and Police Leader.
The administration of the Government General at first had nothing
to do with it. It intervened, however, in order as far as possible
to prevent the Security Police and the SD from taking violent
measures and to make sure that innocent people should under
no circumstances lose their lives.

The testimony given by the Defendants Frank and Seyss-Inquart
in the witness box and the evidence given by the witness
Dr. Biihler have shown that the efforts made by the administration
of the Government General were so far successful in that all the
members of the resistance movement rounded up by this special
action were brought before a drumhead court-martial introduced
by a decree issued in 1939; and moreover, the decisions of this
court were not carried out before being submitted to a Board of
- Pardon which in many cases modified the sentence. The chairman
of this Board of Pardon, until his appointment as Reich Commis-
sioner for the Netherlands, was the Defendant Dr. Seyss-Inquart.
As his testimony revealed, no less than half the death sentences
pronounced by the summary court were commuted to imprison-
ment by the Board of Pardon. For the rest, in regard to the
so-called peace-enforcing action, I refer to the oral testimony and
to the extracts from the diary of the Defendant Frank which I
read into the record.

&
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Within the scope of the charges against him personally, the
Defendant Frank is accused of having supported the resettlement
plans of the Reich Commissioner for the Preservation of German
Nationality (Himmler) and of having thereby also committed a
war crime. There is no question but that resettlement, even when
carefully planned and well prepared, means great hardship for
those who are affected by it; in many cases a resettlement means
the destruction of a person’s economic existence. Nevertheless,
it seems doubtful whether resettlement constitutes a War Crime
or a Crime Against Humanity, for the following reasons:

Germany today is being flooded with millions of people who
have been driven from their homes and who own no property
but what they carry with them. The misery thereby caused, which

_is bound to increase to an immeasurable degree in consequence

of the devastation wrought by the war, is so terrible that the
bishops of the Cologne and Paderborn ecclesiastical districts were
moved on 29 March 1946 to bring this state of affairs to the
attention of the whole world. Among other things they said:

“Some weeks ago we found occasion to comment on the
outrageous happenings in the East of Germany, particularly
in Silesia and the Sudetenland, where more than 10 million
Germans have been driven from their ancestral homes in
brutal fashion, no investigation having been made to as-
certain whether or not there was any question of personal
guilt, No pen can deséribe the unspeakable misery there
imposed in contravention of all consideration of humanity
and justice. All these people are being crammed together
in what remains of Germany without means for earning a
livelihood there. It cannot be foreseen how these masses of
people who have been driven from their homes can become .
other than peace-disturbing elements.”

My Lords, I am not mentioning this in order to point out the
enormous dangers connected with such measures, dangers which
must arise, if only out of the fact that in view of her planned
deprivations of territory, Germany—with an area reduced by
22 percent as compared with 1919—will have to feed a population
increased by 18 percent and that in future there will be 200
inhabitants to the square kilometer. I am, further, not pointing
to this state of affairs to show that if the present economic policy
is continued and the so-called industrial plan is maintained,
Germany is heading for a catastrophe the consequences of which
cannot be confined to the German people. The evidential relevance
of these facts is however shown by the following:

Millions of Germans were driven from their ancest}*al homes
in accordance with a resolution taken at Potsdam on 2 August 1945
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by Pres1dent Truman, Generalissimo Stalin, and Prime Minister
Attlee.

GENERAL RUDENKO: Mr. President, excuse me for inter- '
rupting the defendant’s counsel, but it seems to me ‘that his legal
considerations and the criticism of the decisions taken at Potsdam
have no bearing on the present case.

DR.SEIDL: Mr. President, may 1 briefly deﬁne my attltude
on this?

Ag far as I am concerned, I do not wish to cr1t101ze the decisions -
of the Potsdam Conference. However, I am anxious to find out
whether, employing the rules of the Charter, a certain conduct
which has been alleged on the part of the Defendant Frank con-
stitutes evidence for War Crimes or Crimes against Humanity. It
is only within the framework of investigating that question that
I find myself forced to go into the decisions of the so-called Pots-
dam Conference and bring them up in my argument.

_ THE PRESIDENT: Dr. Seidl, the Tribunal considers that your

references to the Potsdam Declaration are irrelevant, and the
objection of General Rudenko is therefore sustained. You are
directed to go on to some other part of your argument.

DR. SEIDL: Mr. President, I presume that the Tribunal have
the translation of my presentation at hand. I am not quite clear
about the question as to whether the final conclusion, which appears
on Page 38, is also affected by the decision of the Tribunal which
you have just announced.

THE PRESIDENT: It is affected by that, and I think you can
pass on to Page 40, where you begin to deal with the subject of
the Jews, That is the second paragraph on Page 40.

DR. SEIDL: Very well, Mr. President.

The Defendant Frank is further accused of hav1ng approved
and carried out a program for the extermination of Jews of Polish
nationality, thereby infringing upon the laws of war and humanity.

It is true that in a number of speeches given by the Defendant
Frank in his capacity as Governor General, he revealed his point
of view on the Jewish question. The extracts from the diary
submitted by the Prosecution in connection with this matter com-
prise practically everything relevant thereto in the Defendant
Frank's diary of 10,000 or 12,000 typed pages. Nevertheless it shall
not be denied that the Defendant Frank made no secret of his
anti-Semitic views. He spoke in detail on this question when g1v1ng
- his testimony in the witness box.

But the question of the importance to be attached to the diary
entries submitted by the Prosecution is quite another matter.

[
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Almost all of them consist of statements made by the Defendant
Frank in speeches, but there has not even been an attempt by the
Prosecution to prove the existence of a causal connection between
these statements and the measures carried out against the Jews
by the Security Police. ‘

As a result of the evidence, in particular of the testimony given
by the witnesses Dr. Bilfinger and Dr. Biihler, it can be looked
upon as certain—in connection with the secret decree concerning
the jurisdiction of the Security Police and the -SD, of the year
1939, and the decree concerning the transfer of certain tasks’ to
the State Secretary for Security—that all the measures concerning
Jews in the Government General were carried out exclusively by
Reichsfithrer SS Himmler and his organs. That is true for both
the initiation and the organization -of ghettos and the so-called
final solution of the Jewish question.

In regard to the latter it may be said here, on the basis of
-the testimony given by the witnesses Wisliceny and Hoess and of
the documents presented by the Prosecution, that these measures
were undertaken on Hitler’s express -orders and that only a small
circle of persons was concerned in their execution. This small
circle was confined in the main to a few SS leaders of Depart-
ment IVA, 4b of the RSHA and the personnel of the concentration
camps that had been selected for the purpose.

The administration of the Government General had nothing to
do with these measures. The above facts also show that the anti-
Semitic statements by the Defendant Frank as submitted by the
Prosecution have no causal connection with the so-called final
solution of the Jewish question. Since a causal link must be
established before the question of illegality and guilt can even be
considered, it does not seem necessary to dwell further on the
matter—all the less because the factual elements of any punish-
able offenses can only be said to exist if at least an attempt has
been made, that is, if the commission of the offense has at least
been begun. Under the principles derived from the criminal law
of all civilized nations, the statements contained in the diary of
the Defendant Frank do not even constitute preparatory acts. In
consideration of the tense and sometimes extremely frangible
relationship between the Government General, on the one hand,
and the Reichsfithrer SS Himmler and the Higher SS and Police
Leader Kriiger, on the other, it would also seem to be impossible
to look upon the statements of the Defendant Frank as acts of
incitement or complicity. The evidence has shown on the contrary
that all the efforts of the Defendant Frank to investigate success-
fully the rumors about the elimination of the Jews, at least within
his own administrative district, failed completely. Only to complete
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the picture need it be mentioned that the Concentration Camp of
Auschwitz was not in the Government General, but in that part of
Poland which was annexed to Upper Silesia. For the rest it cannot
be clearly seen whether the erection and administration of concen-
tration camps is in itself to be looked upon as fulfilling the require-
ments of a war crime or a crime against humanity, or whether the
Prosecution considers the establishment of such camps solely as part
of the so-called common plan. Setting aside the crimes committed
in the concentration camps and considering the nature of concentra-
tion camps to be that in which people are confined for reasons of
state and police security on account of their political opinions and
without an opportunity of defending themselves in an ordinary
court of law, it appears at least doubtful whether an occupying
power should not have the right to take such necessary steps as this
in order to maintain public order and security. Apart from the fact
that it was not National Socialists and not Germans at all who first
established such camps, the following must be mentioned:

In the American Occupation Zone alone there were, according
to a statement... '

DR. ROBERT M. KEMPNER (Assistant Trial Counsel for the
United States): Mr. President, we raise an objection. This matter
is completely irrelevant.

~ THE PRESIDENT: Dr. Seidl, do you wish to say anything in
answer to the objection?

DR. SEIDL: Mr. President, I beg you to overrule the objection
by the Prosecution, and I should like to say the following: I am
not interested in criticizing an occupying power; I am only con-
cerned with the question of whether certain conduct of which the
Defendant Frank has been accused by the Prosecution constitutes
the evidence of a criminal act.

I base my case on the assumption that what is proper for one
occupying power must, under similar circumstances, be allowed for
another occupying power, especially when it is a question of accu-
sations made against the defendant concerning actions carried out
during the war, while, the state of war with Germany having
ceased on 8 May 1945 at the very latest, these urgent reasons now
perhaps no longer exist to that extent.

THE PRESIDENT: The Tribunal sustains the objection. There
is no evidence of the statements which you have made. Andin any
event, the Tribunal considers them entirely irrelevant.

DR. SEIDL: I assume, Mr. President, that in that case I‘may'coh—
tinue with the last paragraph on Page 44.

THE PRESIDENT: I think so, yes, the last paragraph.
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DR. SEIDL: It is not necessary to go into this matter in more
detail here, because the evidence has shown that it was the Defend-
ant Frank who from the first day of the National Socialists’ assump-
tion of power fought against the police-state system and, above all,
decried the concentration camps ag an institution which could in
no way be made to harmonize with the idea of a state founded
on law. In this connection I refer to the testimony given by the
witness Dr. Stepp, to the defendant’s own statement, and above all
to the extracts from the defendant’s diary which I put in evidence.
The evidence has further shown that the establishment and admin-
istration of the concentration camps lay within the sphere of
Reichsfiihrer SS Himmler’s organization. The camps, both in Reich
territories and in all areas occupied by German troops, were ex-
clusively under the command of the SS~-WVHA or the Inspector
General of the Concentration Camps. Neither the Governor General
nor the general administration of the Government General had .
anything to do with these camps.

A further point of accusation against Frank is the charge that
he supported violence and economic pressure as a means of recruit-
ing workers for deportation to Germany. It is true that during
the recent war many Poles came to work in Germany. But in this
connection the following should be noted:

Even before the first World War, hundreds of thousands of Poles
came to Germany as vagrant workers. This stream of vagrant
workers continued to flow also during the period between the first
and the second World Wars. In consequence of the unfortunate
demarcation line, the Government General became an area that was
distinctly overpopulated. The agricultural excess production areas
had fallen to the Soviet Union, whereas important industrial areas
were incorporated into the Reich. Under these circumstances, and
because there were no riches to be found in the soil, the only valu-
able means of production lay in the working capacity of the popu-
lation. And this—at any rate for the first few years—could not be
utilized to a sufficient extent, because the other production factors
were lacking. In order to avoid unemployment, and above all in
the interest of maintaining public order and security, the admin-
istration of the Government General was bound, if only for reasons
of State policy, to try to transfer as many- workers as p0551b1e to
Germany

There can indeed be no doubt that during the first years of the’
administration most of the Polish workers went to the Reich volun-
tarily. When later, in consequence of the continuous bombing raids,
not only Germany’s cities but also her factories crumbled to ruins
and a not inconsiderable part of Germany’s capacity for the pro-
duction of war materials had to be removed to the Government
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General for reasons of security, the aim of the Defendant Frank
necessarily was to put a stop to any further transfer of labor. Over
and - above this, however, the Defendant Frank had from the very
beginning opposed all violent measures in recruiting labor and
solely for security reasons and in order not to create new centers
of unrest had insisted that no compulsory measures were to be used
and only propagandistic methods employed. That is established by
the testimony of the witnesses Dr. Biihler and Dr. Bépple, and also
by a large number of entries in the diary. In my presentation of
evidence I have already referred to several of them. Thus, for
example, the Defendant Frank said, among other things, on 4 March
1940:

.I refuse to issue the decree demanded by Berlin estab-
lishing compulsory measures and threatening punishment.
Measures that, viewed from the outside- world, create a sen-
sation must be avoided under all circumstances. There is
everything to be said against the removal of people by vio-
lence.” ’

On 14 January 1944 he made a similar statement to the Com-
mander of the Security Police. I quote:

“The Governor General is strongly opposed to the suggestion
that police forces should be used in recruiting labor.”

These quotations could be amplified by many more.

I tefer further to the evidence presented by me in respect to
the treatment of Polish workers in Germany. The Defendant Frank
continuously and repeatedly pleaded for better treatment of the
Polish workers in the Reich.

For the rest, the legal position in the matter of recruiting for-
eign labor does not appear to be quite clear. I do not intend to go
further into the legal questions pertaining to this matter. The
defense counsel for the Defendant Sauckel will go into this matter
fully and I just wish to say the following:

In the literature of international law it is undisputed that the
conception of vital stress (Notstand) as recognized in criminal law
would, in international law, too, preclude illegality in the case of
a given violation of law. If the vital interests of a State are en-
dangered, that State may, these interests being preponderant, safe-
guard them if necessary by injuring the justified interests of a third
party. Even those writers who deny the application of the “vital
stress” theory to international law—they are in the minority—grant
the threatened State the “right to self-preservation” and therewith
the right to enforce “necessities of state” even at the cost of the
just interests of other States. It is a recognized principle of inter-
national law that a State need not wait until the direct threat of
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extinction is at its very threshold. There can be no doubt that after
the entry into the war of the United States, with which for all
practical purposes the productive capacity and the military might
of almost the whole world were gathered together to overthrow
- Germany, the German Reich was faced with a situation which not
only threatened the State as such with extinction but over and
above that placed the bare existence of the people in jeopardy.
Under these circumstances the right of the State leadership to make
use of labor forces, even those in occupied territory, in this defen-
sive struggle had to be acknowledged.

In addition, the following should not be passed over: The Prose-
cution alleges that many, if not most of the foreign workers were
brought to Germany by force and that they were then obliged to -
do heavy labor under degrading conditions. However one may look
upon the evidence on this question, the fact cannot be ignored that
there are hundreds of thousands of foreign workers still living in
Germany who were allegedly deported thither by force. They refuse
to return to théir homes, although no one now attempts to hinder
them. Under these circumstances it must be assumed that the force
cannot have been as great, nor the treatment in Germany as bad,
as is alleged by, the Prosecution.

Another allegation refers to the closing of the schools. It may
be left out of account whether international law recognizes any
criminal classification which would make the closing of schools
appear as a war crime or a crime against humanity. In time of
war this would seem to be all the more unlikely as it is well known
that schooling in wartime was considerably reduced, not only in
Germany, but also in many other belligerent countries. There is
all the less reason to investigate this question more thoroughly, as
the evidence has shown that the schools were for the most part
already closed when the defendant assumed office as Governor
General. During his whole period of office he left no means untried
to reactivate, not only the elementary and vocational, but also the
higher forms of school. In this connection I will only mention the
university courses which he initiated. -

The Soviet Prosecution has presented as Exhibit Number
USSR-335 a decree issued by the defendant to combat attacks
against German reconstruction work in the Government General,
dated 2 October 1943. There is no question but that this decree
setting up a drumhead court-martial is not in conformity with what
must be demanded of court procedure under normal circumstances.
However, this decree can only be judged correctly if the circum-
stances which led to its promulgation are taken into consideration.

In general it should first be said that the reconstruction work
of the administration of the Government General had to be carried
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on in a difficult territory and under circumstances which must be
among the most difficult that have ever fallen to the lot of any
administration. After the collapse of the Polish State, the German
administration found, so to speak, a vacuum in which to organize
and administer. In all spheres of administration they had to start
completely afresh. If, in spite of the difficulties, they succeeded
fairly quickly in repairing the war damage, particularly in the
commumcatlons system, then that is incontestably to their credit.

The year 1940 was, however, to prove the only one in which the
work of restoration in the area.of the Government General could
be carried out under fairly normal conditions. As the year 1941
began, the Germans proceeded to concentrate their troops for action
against the Soviet Union and therewith initiated a period of immense
strain for the administration of the Government General. The
Government General became the greatest repair workshop and the
greatest military transit territory that history has ever known. This
carried in its train an increasing deterioration of the security
situation. The resistance movement began to reorganize on an
intensified scale. But the menace inherent in the security situation
developed to a still more alarming degree when the German armies
were forced to arrest their progress in Russia and when—after the
catastrophe of Stalingrad—their march forward was transformed
into a general retreat. In the course of the year 1943, the activities
of the resistance movement and in particular of the numerous guer-
rilla bands, in which thousands of lawless elements were grouped,
reached extremes that represented a danger to any kind of orderly
administration. The administration of the Government General
was forced again and again to deal with this matter. Thus on
31 May 1943 a service meeting of the authorities of the Government
General was held to deal with the security situation. At that meeting
the President of the Chief Department Internal Administration felt
obliged to state among other things—I quote from the diary:

.In their activities the guerrilla bands have revealed an
increasingly well-developed system. They have now gone
over to the systematic destruction of instifutions belonging to
the German administration; they steal money, procure type-
writers and duplicating machines, destroy quota lists and lists
of workers in the communal offices, and take away or burn
criminal records and taxation lists. Moreover, raids on im-.
portant production centérs in the country have multiplied,
for instance, on sawmills, dairies, and distilleries, as also on
bridges, railway installations, and post offices. The organi-
zation of the guerrillas has become strongly military in
character.” .
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In the course of the summer and autumn of the year 1943, the
increasing activities of the partisans and the improvement in their
military organization and equipment so endangered security in the
Government General that it might perhaps under the circumstances
have been better to turn over its entire administration to the appro-
priate army commanders and to proclaim a state of emergency. It
is indeed not possible to describe conditions then existing in the
Government General as anything else but a state of war. It was
the period when at any moment the possibility had to be taken into
account that a general revolt would break out over the whole
country. '

All this notwithstanding, the Defendant Frank even then made
every effort under all circumstances to thwart any violent measures
by the Security Police and the SD. It was in order to exercise at
least a modifying influence on the Security Police and the SD and
to have at least some guarantee against excesses that the Defendant
Frank agreed to the order dated 9 October 1943 setting up a drum-
head court-martial.

It is quite obvious from the content of this decree that its main
purpose was to serve as a general preventive. It was meant as a .
deterrent to the guerrillas, and there can be no question but that
in this it was temporarily successful. For the rest, the evidence has
shown that even while this drumhead court-martial order was in
operation, the Boards of Pardon continued to act and that many
sentences passed by the drumhead court-martial were reversed by
the boards. '

In the course of the present Trial repeated mention has been’
made of the report by.SS Brigadefiihrer Stroop concerning the
destruction of the Warsaw Ghetto in the year 1943; Exhibit USA-275
(1061-PS). Both that report and a number of other documents reveal
that all the measures in connection with the Warsaw Ghetto were
undertaken exclusively on the direct instructions of Reichsfiihrer SS
and Chief of the German Police Himmler. I refer in this connection
te the affidavit of SS Brigadefithrer Stroop of 24 February 1946,
submitted by the Prosecution as Exhibit Number USA-804 (3841-PS)
and to the affidavit of the same date given by the former adjutant
of the SS and Police Leader of Warsaw, Karl Kaleske. That is
Exhibit Number USA-803. (3840-PS). These documents show quite
clearly that those measures, like all others within the competence
of the Security Police and undertaken on direct orders from either
Reichsfiihrer SS Himmler,; the Higher SS and Police Leader, East,
or on instructions from the RSHA, were carried out exclusively by
the Security Police and the SD and that the administration of the
Government General had nothing to do with them.
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. The Sovyiet Prosecutlon has also put in evidence as Exhibit
USSR-93, under Articlg 21 of the Charter, the Report of the Polish
Government. That report makes no distinction between the areas
which were incorporated in the Reich and the territories of the
former Polish State which were grouped together in the Govern-
ment General. But particularly in view of the fact that the report
makes no substantial statements as to the personal responsibility of
the Defendant Frank, it does not seem necessary to delve further
into this voluminous document. Like the Indictment itself, the
report constitutes an accusation of a general nature; it does not deal
in detail with the results of investigations and with evidence which

“might justify the conclusions drawn in the report. The objections
to be raised to the report must appear all the more valid, since, to
take only one example, in Appendix (1) of the report directives for
cultural policy are appended which obviously purport to represent
instructions given by the Governor General or his administration.
Actually, however, nothing of the kind is to be found either in the
Official Gazette of the Government General or in any other docu-
ments. The witness Dr. Biihler stated during his interrogation that
the administration of the Government General had never issued
such or similar directives. In consideration of this alone, it would
seem at most admissible to attach substantive probative value to
this Exhibit USSR-93 only insofar as the statements therein made
are confirmed by genuine documents and other unobjectionable
evidence.

According to the Indictment, and in particular according to the
statements in the trial brief presented by the Prosecution, the
Defendant Frank is also alleged to be responsible for the under-
nourishment of the Polish population. Actually, however, the Prose~
cution is unable to produce any evidence to show that in the area
governed by the Defendant Frank either famine occurred or epi-
demics broke out. The evidence has revealed on the contrary that
the efforts of the Defendant Frank in the years 1939 and 1940 were -
successful in inducing the Reich to deliver no less than 600,000 tons
of grain. That made it possible to overcome the food difficulties
caused by the war.

It is true that in the following years the Government General -
contributed in no small degree to the war effort by itself delivering
grain. But it must not be overlooked that these deliveries were
made possible by an extraordinary increase in agricultural produc-
tion in the Government General. And this was in its turn made
possible by a farseeing economic policy, especially by the distri-
bution of agricultural machinery, seed corn, and so on. Nor should.
it be forgotten that the deliveries of grain by the Government Gen-
eral from the year 1941 onward also served to feed the Polish
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workers placed in Reich territory and that in general these grain
deliveries were utilized to maintain the internal balance between
the European economic systems. In principle, however, the fol-
lowing should be said concerning this question:

In a number of points of accusation the Prosecution has leveled
reproaches against the administrative activities of the Defendant
Frank in his capacity as Governor General without making an
attempt to give an even approximately adequate description of the
general work of the defendant and without pointing out its inherent
difficulties. There can be no question but that such an attitude
transgresses the fundamental rules of any criminal procedure. It
is a recognized principle derived from the criminal law principles
of all civilized states that a uniform natural process must be judged
in its entirety and that its evaluation must take into account all
the circumstances of the case that are in any way fit for consider-
ation by the court when passing judgment. This would seem to
be all the more necessary in the present case, as the Defendant
Frank is accused of having pursued a long-term policy of oppres-
sion, exploitation, and Germanization. '

My Lords, if the Defendant Frank had in truth had any such
intentions, then he could certainly have attained his goal in far
" simpler fashion. It would not have been necessary to issue hundreds
of decrees every year, decrees which for example for the year 1940
reached the proportions of this volume that I hold here in my hand.
The Defendant Frank, from his first day of office, set himself to
integrate the entire economic policy in a manner which one can
only term constructive. Certainly he did this partly in order to
strengthen the production capacity of the German nation engaged
in a struggle of life and death. But at the same time there can be
no doubt that the success of these measures also benefited the Polish
and Ukrainian peoples. I do not intend to go into this matter in
detail. I will only ask the Tribunal in this connection to take notice
of the report given by the Chief of Government on the occasion of
the fourth anniversary of the existence of the Government General
on 26 October 1943. I have included this report in the document
books I put in evidence. It is in Volume IV, Page 42. The report
gives a concise summary of the measures taken and the successes
achieved by the administrative acts of the defendant during. these
4 years in all fields of industrial economy, in ‘agriculture, com-
merce, and transport, in the finance and credit system, in the sphere
of public health, and so on. Only in consideration of all these facts
is it possible to form an approximately correct estimate of the whole
position. For the sake of completeness I will add that the defend-
ant by his administration succseded in reducing the danger of
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epidemics—in particular typhus and typhoid—to a degree which
had been found impossible in this area in the preceding decades.

If much of what had been achieved by the Defendant Frank in
the Government General was destroyed in the subsequent fighting,
that can certainly furnish no grounds for reproach against the gen-
eral administration, which had nothing to do with military measures.

My Lords, I am certainly not going to deny that in the course
of the recent war terrible crimes were committed in the territory
known as the Government General. Concentration camps had been
established in which mass destruction of human beings was carried
out. Hostages were-shot. Expropriations took place; and so on. The
Defendant Frank would be the last to deny this; he himself waged
a 5 year struggle against all violent measures. The Prosecution
has put in evidence, as Exhibit Number USA-610 (437-PS), a memo-
randum which Frank addressed to the Fiihrer on 19 June 1943. In
this memorandum, on Page 11, he listed nine points in which he
sharply condemned all the evils which had arisen in consequence
of the violence practiced by the Security Police and the SD and of
the excesses committed by various Reich authorities, against which
all his efforts had proved unavailing.

These nine points are in the main identical with the points of
accusation against Frank. The content of the memorandum of
19 June 1943, however, shows very plainly that the defendant
denies responsibility for these abuses. It reveals, on the contrary,
quite clearly that neither the defendant nor the general admin-
istration of the Government General can be held responsible for
the said evils but that the whole responsibility must be borne by
the institutions mentioned above, in particular the Security Police
and the SD, or the Higher SS and Police Leader, East. If the Defend-
ant Frank had had the instruments of power wherewith to abolish
the evils he condemned, it would not have been necessary for him
to address that memorandum to Hitler at all. He would then him-
self have been able to take all hecessary steps. In addition to this
the evidence has shown that that memorandum of 19 June 1943
was not the only one addressed to the Fiihrer on the matter. It
is clear from the testimony of the witnesses Dr. Lammers and
Dr. Biihler and the defendant’s own statements in the withess box
that from the year 1940 onward he sent protests and memoranda
at regular intervals of a few months both to Hitler personally and
to the Chief of the Reich Chancellery. These written protests were
invariably on the subject of the violent measures taken and the
excesses committed by the Higher SS and Police Leader and the
Security Police, including the SD. But none of the protests met
with success.
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As can also be said on the basis 6f the evidence, the Defendant
‘Frank continually made suggestions to Hitler on the subject of
improving relations between the administration of the Government
General and the population.. The memorandum of 19 June 1943 is
also cast in the form of a comprehensive political program. It
includes, moreover, all the essential points of protest contained in a
memorandum presented in February 1943 to the Governor General,
at his own desire, by the leader of the Ukrainian Chief Committee.
This latter memorandum was put in evidence by the Prosecution as
Exhibit Number USA-178 (1526-PS). Such suggestions were also
" consistently rejected by Hitler.

Under these circumstances it is pertinent to ask what else the
Defendant Frank could have done. Certainly he should have resigned.
But that too he did. He offered his resignation no less than 14 times,
" the first time as early as 1939. His resignation was rejected by
Hitler as often as it was tendered. But the Defendant Frank did
more. He approached Field Marshal Keitel with the request that
he be allowed to rejoin the Armed Forces as a lieutenant. That was
in the year 1942. Hitler refused his consent to that too. These facts
allow of only one conclusion, namely, that Hitler saw in the Deifend-
ant Frank a man behind whose back he (with the help of Himmler
and the organs of the Security Police and the SD) could carry out
the measures he considered requisite for attaining the aims of his
- power policy.

My Lords, when it became more and more obvious that Hitler
and Reichsfiihrer SS Himmler were about to abolish the last rem-
nants of a State founded on law; when it became increasingly
apparent that the power of the Police knew no bounds and that a
police state of the purest water was in process of development, the
Defendant Frank came forward and addressed four great speeches
to the German public with a last appeal on behalf of the idea of a
State founded on law. He did that when Hitler stood at the summit
of his power. He addressed this appeal to the German public at a
time when the German forces were marching on Stalingrad and into
the Caucasus, when the German Panzer Armies in Africa stood at
El Alamein, barely 100 kilometers from Alexandria. In the course of
the evidence I read some extracts from these great speeches which
the Defendant Frank made in Berlin, Heidelberg, Vienna, and
Munich. Those speeches contained a clear repudiation of every form
of police state and championed the idea of the State founded on
law, of the independence of the judiciary, and of law as such. These
speeches found a tremendous echo among lawyers, but unfortunately
not in wider circles. Nor in particular were they echoed by the
men who alone would have possessed the power to ward off the
threatening catastrophe. :
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The consequences of this attempt to avert the extinction of the
‘idea of the State founded on law by a last great effort are well
known. The Defendant Frank was deprived of all his Party offices:
he was dismissed from his post as President of the Academy for
German Law. The leadership of the National Socialist Lawyers
Association was conferred on the Reich Minister of Justice, Thierack.
Frank himself was forbidden by Hitler to speak in public. Although
the Defendant Frank again on this occasion sent in his resignation
as Governor General, Hitler refused to accept it, as he had always
done before. The reason for this, as given in a letter from the Reich
Minister and Chief of the Reich Chancellery to the Defendant Frank,
was that considerations of foreign policy had caused the Fiihrer
‘again to refuse this latest request of Frank to be allowed to resign.
According to everything that has emerged from the evidence in
this Trial it may be looked upon as certain that it was not only,
and probably not even mainly, for such reasons that Hitler refused
to accept Frank’s resignation.

The decisive factor was obviously the consideration that it was
better policy not to let the Security Police and Reichsfiihrer SS
Himmler’s other organs fulfill their appointed task openly, but rather
to let them continue their work under cover while maintaining a
general civil administration under the Governor General.

Naturally this open breach between the Defendant Frank, on the
one hand, and Hitler and the State Police system represented by
Reichsfiihrer SS Himmler and the Higher SS and Police Leader, .
East, on the other, could not fail to have repercussions on the posi-
tion of the defendant in his capacity as Governor General. Still
more than before the various Reich authorities now began to inter-
fere in the administration of the Government General. Above all,
however, it was quite clear from the summer of 1942 onward that
the Higher SS and Police Leader, East, together with the organs of
the Security Police and SD subordinated to him, took no more
notice at all of any instructions issued by the Governor General
and the general administration.

Both in the Government General and in the Reich itself legal
institutions receded more and more into the background. The State
was transformed into an unaduiterated police state, and develop-
ments took the inevitable course which the Defendant Frank had
foreseen and feared—the course which on 19 November 1941 he had
outlined at a congress of the principal section chiefs and Reich
group leaders of the National Socialist Lawyers Association in the
following words:

“Law cannot be degraded to a position where it becomes an
object of bargaining. Law cannot be sold. It is either there
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or it is not there. Law cannot be marketed on the stock
exchange. If the law finds no support, then the State too
loses its moral stay ang sinks into the depths of night and

horror.” .
THE PRESIDENT: We will begin again at 10 minutes past 2.

[The Tribunal recessed until 1410 hours.]
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Afternoon Session

THE PRESIDENT: Dr. Pannenbecker.

DR. OTTO PANNENBECKER (Counsel for Defendant Frick);
Mr. President, Gentlemen of the Tribunal:

The American Prosecution, through Dr. Kempner has charged
Defendant Frick with criminal actions according to Article 6,
Items a, b, and ¢ of the Charter. I should like first to examine
the question as to whether Article 6 of the Charter, with its list
of criminal acts, is to be considered as the authoritative expression
of material penal law which would lay down, in a manner irrev-
ocably binding on, and not subject to revision by the Tribunal,
what actions are to be regarded as punishable; or whether Article 6
of the Charter concerns a rule of procedure defining the competence -
of this Tribunal for specific subject matters.

THE PRESIDENT [Interposing]: Perhaps it will be for the
convenience of the interpreters if I say that we might, as it is now
nearly half past 2, sit without a break until 4 o’clock, when we rise.

DR. PANNENBECKER: The latter interpretation was implied in’
the Prosecution’s presentation of the case by Sir Hartley Shawcross’
‘remark that although Article 6 of the Charter fills a gap in inter-
national penal procedure, the matérial penal law to be applied to
the defendants has already been previously standardized by positive
laws. Part 11 of the Charter, beginning with Article 6, is accord-
ingly entitled: “Jurisdiction and General Principles,” and it may be
inferred therefrom that Article 6 is intended to establish a ruling
as to the competence of this Tribunal as to procedure in specific
groups of crimes. »

Sir Hartley Shawcross’ statements were directed against the
objection that it is inadmissible and in contradiction with a basic
legal principle to punish someone for an act which had not yet been
forbidden at the time it was committed; an objection which has as
a basis the conception that the Charter has created new material
penal law with retroactive effect. It should be examined whether
the prohibition of retroaction of penal laws is a legal principle of
such importance that it should not be infringed. I need not state to
this Court the reasons why this legal principle found general
recognition in all civilized countnes as a prerequisite and basic
precept of justice.

In contrast to this, the Prosecution has in its speech charged the
defendants with the fact that they themselves had continuously”
disregarded law and justice, and inferred from this that the defend-
ants in this Trial could not appeal to such a legal principle. I do
‘not believe, however, that such an argument can be decisive in this
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Trial. The Prosecution has replied in the negative to the further
question of whether it would not have been right to pay back in
the same coin and not allow the defendants of this Trial any pos-
sibility at all to defend themselves in a proper legal procedure.
Such a course of simply exercising the power of the victor over the
defendants has purposely not been assumed by the signatory
powers for reasons presented in detail by the Prosecution. On the
contrary, Sir Hartley Shawcross has appealed to the Tribunal to
apply in this procedure—I quote—“the undisputed principles of
international custom.”

If, however, it is intended to proceed in such a manner, then an
examination must take place in keeping with the same principles
of law, to determine the question whether the deeds with which the
defendants are charged can be regarded as criminal acts for which
punishment is possible according to the recognized principles of
international custom. It. is not, according to these principles, an
argument if the use of a legal principle as fundamental as the
prohibition of retroaction in penal law is in actual application to
‘be made dependent on whether or not the defendants concerned
themselves with law and justice. The decision of the signatory
powers to subject, on the basis of considerations which have been
seriously weighed, the conduct of the defendants to a proper trial
recognizing all legal principles of international custom, therefore
signifies not only the observance of legal procedure with all as-
surances of fair trial, but such a decision by the signatory powers
also signifies adherence to the fundamental principles of a material
guarantee of justice, of which the prohibition of retroactlve penal
laws is one.

In this connection I should like to point out that the decreeing
of the retroactive validity of penal laws, when so ordered by the
National Socialist Government for certain individual cases, to which
Dr. Stahmer has already referred, shocked the entire civilized world. -
At that time, the violation of such a principle of law was generally
condemned as a deplorable retrogression in civilization. I also ask
the Tribunal to recall that one of the first measures taken by the
occupation powers for deliverance from the National Socialist abuse
of the law was to declare void any laws wh1ch had' a retroactive
effect on the material penal legislation.

In view of this situation there exist valid reasons, I believe, why
Article 6 of the Charter should, in accordance with its heading, be
regarded as a ruling on the jurisdiction of this Tribunal, all the
more so as the signatory powers have already and with so much
emphasis insisted on a renewed strict and uniform observance of
the prohibition against retroactive penal laws.
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On the basis of such an interpretation, whereby Article 6 estab-
lishes the jurisdiction of this Tribunal, it would be for the Tribunal
by its own examination not only to determine whether the charges
on which the Indictment is based are proved, but also to rule on
the legal question as to whether, for the facts established in each
case by the Prosecution, there exists a criminal law which makes
punishment possible. To revert in this way to provisions of material

‘ criminal law in existence at the time the act was committed does not
mean that it would  be impossible for this Tribunal to call the
accused to account for offenses which are punishable under all
circumstances. There are, however, a number of restrictions result-
ing from this which in the opinion of the Defense it would be
better to accept rather than violate a principle so essential to just
procedure as is the prohibition of retroaction in criminal laws. I
am therefore of the opinion that it is entirely possible, and not
incompatible with the necessity for just expiation for war crimes,
to interpret Article 6 in accordance with its heading as a ruling
on the jurisdiction of this Court, but not as new material criminal
law.* The next remarks concern themselves with the conspiracy,
a matter which has been dealt with by Dr. Stahmer to such an

extent that I can omit these pages. I continue now on Page 7 with -

the summary.

The Charter does not impose the interpretation that a defendant
is responsible also for such acts of commission as exceed the
measure of his participation in the common plan. The wording of
the Charter, “in the execution of a common plan,” does not con-
tradict the interpretation that the Charter establishes liability for
acts of commission which remained within the scope of the said
plan. To that extent the assumption of liability for the actions of
others complies with a demand of justice, but beyond that it would

* Proceeding from this interpretation of the Charter there arises the need for
a discussion on how the Indictment is to be construed with respect to the conspir-
acy cherged therein. This construction is based on the legal concept of Anglo-
American law which determines the responsibility of a plurality of persons
differently and in a moce far-reaching way than the German penal code, which
contains the principles of law to which the accused were subject at the time when
they committed the deed. The German penal code also provides that a person
can be held responsible for offenses committed by others provided he participated
in a common plan which was later carried out by others. But the German penal
code places decisive weight on determining the extent to which the acts committed
at a latter date correspond to the common plan. Since in the serious crimes which
are being prosecuted before this Court the determination of the form of guilt in
the original plan is necessary in order to permit punishment, later acts of commis-
sion by others can be charged against a defendant only to the extent to which
they corresponded to arrangements to which the defendant dehberately agreed.
A defendant who participated in certain plans cannot be held responsible for
subseguent plans of a wider scope, or for acts of commission which far exceeded
the original plans without his co-operation.

Responsibility for subsequent plans and acts of commission can be established
according to German law only if it can be proved that the defendant, without
participating in those subsequent plans and actions, at the time of his original
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violate essential legal principles. The Defense therefore advocates
the concept that, as far as the actions of others are concerned, for
which a defendant is to be made liable, proof must be required
that these actions, in the manner of their execution, corresponded
to the intention of the defendant. To give an example:

The participation of a defendant in rearmament against the
regulations of the Versailles Treaty does not in itself justify the
assumption that that defendant also desired a war of aggression
which was later on planned by others in the further plan of restoring
military power to the German people.

I should now like to turn to the various categories of crimes of
which the Defendant Frick is accused, taking first of all the asser-
tion of the Prosecution that the defendant participated in the
planning and preparation of wars of aggression. With regard to the
problem as to whether a war of aggression is a criminal offense
according to the concepts of law for the period in question, I refer,
in order to avoid repetition, to the statements of Professor Jahrreiss,
with which, in behalf of the Defendant Frick, I fully concur.

By virtue of these convincing statements, there exists only one
possibility of punishing co-operation in a war of aggression as a
criminal offense capable of being perpetrated by individual persons,
namely, when, contrary to the statement of Sir Hartley Shawcross,
the Charter is applied as a standard of material penal law which
has for the first time defined, with retroactive effect, a war of
aggression as a criminal offense by individual persons. From the
point of view of the other interpretation, which regards Article 6
of the Charter as a procedure regulating the jurisdiction of this
Court, the Defense holds that the deduction is cogent that the Court
is indeed declared competent to judge offenses against peace, but
that the criminal guilt of the individual defendants is not proved

participation recognized and approved this manner of development and execution
and, in other words, deliberately encouraged it.

To revert to the example of the Prosecution:

He who participates in the plan for robbing a bank is responsible if this plan
is carried out, even though he does not personally participate in the execution.
But a person does not at the same time become guilty of premeditated murder if
the active members subsequently and without his participation discuss murdering the
guard or in case one of the members should shoot one of the guards without
prior agreement, because the latter has caught him in the act.

Nobody can be convicted of premeditated murder if he did not participate in a
plan to commit murder, unless it can be proved that when he participated in the
plan for robbing the bank such killing of a guard was dlready contemplated and
that in spite of this he approved the plan for the bank robbery. In that case he,
too, would have deliberately contributed to the murder. In other words, according
to the provisions of German substantive criminal law there does not exist a liability
for so-called excesses of the immediate culprits or for an unforeseen develop-
ment of plans not originally conceived on such a wide scope, so that a more far-
reaching interpretation in line with the concept of conspiracy in Anglo-American
law, which at the time when the accused committed their deed did not exist,
would violate the principle which prohibits retroactive application of penal laws
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’

therewith because one condition for this is lacking, namely, the
possibility of establishing that the defendants have offended against”
a principle of generally valid international custom or'a principle of
national law which defined the war of aggression at the time it
took place and declared it punishable as a cnme of which a s1ngle
individual could be guilty.

~ As it happens, the statesmen, during the period between the two
World Wars, have neglected to establish adequate measures of
general validity, by which it would have been made clear that
anyone who, after the first wholesale slaughter of peoples, organized
a second World War, would go about with a rope around his neck.
The statements of the Prosecution, that such rules of international
law are necessary, appear to be absolutely convincing, but the fact
cannot be overlooked that such rules were nevertheless not created
by the statesmen of that period at the right time. A missing rule
of law, fashioned to fit a special case, cannot be replaced sub-
sequently by an order of procedure or by the sentence of a Court
whose task is to apply the general law, but not to create it for a
single special case. ‘ _

I shall now turn to the actual statements of the Prosecution
concerning the participation of the Defendant Frick in the plamung
and preparation of wars of aggression.

The Prosecution sees such activity already in Frick’s earhest co~
operation with the Party, which he continued until the year 1933,
in order to bring Hitler to power. The Prosecution appraises in a
similar way the subsequent activity of Frick after the taking over
of the Government by Hitler, when he helped to consolidate the
power of the Party and its leaders through measures of domestic
policy, especially by his participation in the legal measures by
which armed forces were created, and finally by his collaboration
in measures by which direct preparations were made in case of war.

Proceeding from the interpretation that only deliberate partic-
ipation by the defendant in the preparation of a war of aggression
is of penal significance, I shall. not take up the question as to
whether the Prosecution has proved that Frick was aware that his
collaboration in the advancement of the Party and its aims con-
stituted a preparation for war, and intended it as such, and there-
fore helped to bring the war about.

In this connection the Prosecution has made the assertion that
Hitler and his Party from the very beginning openly pursued the
aim of bringing about a change in Germany’s situation in foreign
politics by means of war. On the basis of this statement the Prose-
cution has declared that no special proof is nécessary that in
working for Hitler and his Party each of the defendants also know-
ingly collaborated in the preparation of a war of aggression.
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As proof of the fact that Hitler and his Party had from the
beginning planned a war of aggression, the Prosecution refers to -
the Party Program, which names as one of its aims the abolition
of the Treaty of Versailles. No word is said, however, in the Party
Program that this aim should be achieved by force of arms. In the
Party Program, as the testimony of the Defendant Von Neurath
has also shown, among other things, there is nothing to prove an
intention existing from the very beginning to wage a war of aggres-
sion. Nor is anything different found in the other official publi-
cations of the Party from the time previous to Hitler's assumption
of the Government. Because as the Party did not, on the basis of
its official publications, reveal any intention of bringing about the
revision of the Versailles Treaty by force of arms, it was even
before 1933 authorized outside the territory of the Reich, as for
example in 1930 in Danzig, when it received the sanction of the then
High Commissioner of the League of Nations and of the Polish
Resident General. ' _ ’

From the time of his assumption of power on 30 January 1933
Hitler, as responsible head of the Government, adopted a quite
unequivocal attitude with regard to the ways and aims of his foreign
policy, both in official speeches and discourses as well as in private
conversations. Unchangingly, and upon every occasion that presented
itself after his assumption of power, he stressed his absolute desire
for peace and his abhorrence of war, and he always defended this
attitude with convincing reasons. He repeated again and again that
he intended to obtain certain revisions of the Versailles Treaty by
peaceful means only. I need not repeat the quotations to that effect
from Hitler’s speeches, which were read by the Prosecution to prove
how Hitler deceived the world, and the people he ruled, by his peace
talks. And the world, including the German people, took these
speeches which he, as responsible head of the Government, made
again and again, quite seriously. In the face of that, warning voices
which at an early stage were convinced that Hitler wanted war,
remained a hopeless minority throughout the world.

The Prosecution has repeatedly alluded to this world belief
which took Hitler’s assertions of peaceful intentions seriously, and
the best proof of this delusion about peace even among the foreign
statesmen, who also knew the Party Program, would certainly
appear to lie in the fact that these statesmen neglected to so vast
an extent to arm against Hitler’'s war of aggression, in which
nobody in Germany and in the world believed seriously except
those who were directly initiated into Hitler’s most secret plans.
From the Party Program and from isolated wild speeches made
before 1933 during the period of parliamentary opposition, it is not
possible to prove a continuous preparation for a war of aggression
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since the twenties, which is alleged to have been discernible to any-
body who took a glance at the Party Program.’

The Prosecution contends further that even if the warlike
intentions were not discernible in a general way at first, the inten-
tion of Hitler to prepare a war of aggression must have been
clearly visible to the Defendant Frick on account of the duties
which he had to fulfill after 30 January 1933 in his capacity as
Reich Minister of the Interior. These duties included measures for
the strengthening of the internal political power of Hitler and his
Party. The Prosecution referred in this connection to the collabo-
ration of Frick in the legal decrees by means of which the opposition
against Hitler’s system of government was destroyed in parliament
and in the country; further, to the legislative measures which
eliminated real self-government in the cities and communities, and
to legislative and administrative decrees by which opponents of the
National Socialist system were excluded from taking any part in
the business of the State and in economic life. '

The Prosecution has submitted that without these measures
Hitler could not have conducted another war, for the beginning of
which the complete destruction of opposition in the country was
said to be a necessary prerequisite—particularly the establishment
of Hitler's absolute dictatorship. Yet in all the measures I have
enumerated, a direct connection with the preparation for war is
lacking. For these measures had equal meaning and significance,
unconnected with a subsequent war, merely as projects of a National
Socialist domestic policy. It has not been proved that beyond that

the Defendant Frick was informed of Hitler’s more far-reaching .

plans, namely, after consolidating his power at home to pursue the
aims of the Party’s foreign policy not by peaceful but by military
means. . '

By establishing retrospectively that the strengthening of Hitler’s -
inner political authority was a necessary condition for his intentions
for war as revealed later, nothing is achieved unless proof is forth-
coming that Hitler had from the beginning aimed at power in the
domestic sphere only as a first step toward the waging of wars, and
that Frick was aware of this when he took part in the measures of
domestic policy of which he is accused. Otherwise, as purely
domestic measures, they do not come under, the jurisdiction of this
Tribunal according to the provisions of the Charter.

But there is no such evidence, and it is much rather to be
assumed that Frick, as a typical official connected with domestic
politics, considered his. measures as absolutely independent acts
which had nothing whatsoever to do with the solutions by force of
questions of foreign policy. Nor can another view of the situation
be derived from the measures dealing directly with Germany’s
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rearmament, that is, the reintroduction of general conscription and
the occupation of the demilitarized zone of the Rhineland. In his
capacity as Reich Minister of the Interior, Frick issued the orders
of the civil administration for the mobilization of men liable for
military service, and consequently he himself also signed the Armed
Forces Law. )

Yet even these measures in themselves were not to be recognized
as preparation for a war of aggression. The reintroduction of
compulsory military service and the assumption of military sover-
‘eignty over the demilitarized Western Zone were explained by
Hitler himself, to his collaborators and the world, by arguments
whose soundness was then widely accepted, and after the first shock
many foreign statesmen still believed in Hitler’s well-founded
assurances of peace, and advocated the opinion that there was no
reason to fear any belligerent intentions on the part of Hitler.

To be sure, Hitler personally declared to his Commanders-in-
Chief on 23 November 1939 that he had created the Armed Forces
in ordér to make war. 1 refer to Document 789-PS; Exhibit Num-
ber USA-23. But Hitler previously cleverly obscured this intention
by another argument which at that time still found credence in
Germany and abroad, and—as proved by the evidence—even those
collaborators in his own Cabinet who had mnot been initiated into
his secret plans believed in it.

Thus it is that several defendants refer to the fact that they
approved of the reconstruction of the German Armed Forces in the
face of the provisions of the Versailles Treaty, but that they did
not want a war and did not consider that by their collaboration they
were participating in the planning of a war of aggression. As for
the Defendant Frick, the view of the defense is that there is no
proof that Hitler had informed him of his plans for war, and there-
fore his collaboration in the measures concerned with the recon-
struction of the German Armed Forces cannot be charged against
him as intentional collaboration in the planning of wars of aggres-
sion. A similar situation arises with regard to the defendant’s
activity in organizing the civil administration in general for the
eventuality of war, a task entrusted to the defendant as Plenipoten-
tiary for Administration of the Reich by the second Reich Defense
Law dated 4 September 1938.

I beg to point out again that the position of Plenipotentiary for
Administration of the Reich was created only by this second Reich
Defense Law of 4 September 1938, and thus was not included in the
first Reich Defense Law of 21 May 1935.

To be sure, long before, even before 1933, 'experts from the
various ministries held conferences dealing with the. subject of
Reich defense, meeting at irregular intervals after 1933 as the Reich
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Defense Committee, as shown in the documents submitted by the
Prosecution. These meetings had nothing to do with an agreement
to wage a war of aggression. They dealt with general questions of -
Reich defense, as is customary also in other countries. By the Reich
Defense Law of 21 May 1935, the organization for Reich defense was
more closely co-ordinated, particularly by the appointment of a
Plenipotentiary for War Economy, and at his interrogation the
Defendant Schacht explained in detail that the purpose in creating
that position was not preparation for a war of aggression (according
to the duties and regulations to be found in the first Reich Defense
Law) but the organization of the economy for defense in the event
of a war of aggression by other states.

The same holds true with regard to the pos1t10n of Plenipoten-
tiary for Reich Administration as created by the second Reich
Defense Law of 4 September 1938, which was conferred on the
Defendant Frick by virtue of his position as Reich Minister of the
Interior. This position signified the co-ordinated establishment of
the entire civil administration for the purpose of Reich defense.
Regardless of whether, according to documents which have been
submitted to the Tribunal, Hitler already wanted war at the time
when he authorized the second Reich Defense Law, it is nevertheless
relevant for the defense of the defendant whether Frick at that time
was able to recognize the aggressive intentions of Hitler from the
law itself and from his preliminary work thereon or from other
evidence or information which was communicated to him then.
From the law itself it cannot be discerned that Hitler’s intention
was to use it in the sphere of civil life as an instrument of prepara-
tion for a war of aggression.

The kind of tasks which were given to the Defendant Frick-in
his capacity as Plenipotentiary for Reich Administration had to do
merely with the concentration of domestic administration of Ger-
many in case of a possible war or threat of war, and nothing else
can be seen from Document Number 3787-PS (Exhibit Number
USA-782), which was submitted subsequently.

The law is so formulated that it always refers omnly to the defense
of the Reich in case of war. It speaks about the “state of defense”
and mentions the case of a “surprise threat to the Reich territory,”
in the event of which certdin measures must bé taken. Beyond this
the law does not vouchsafe any hint, which would be in keeping
with Hitler’s oft-repeated principle not to divulge any more of his
plans than the person concerned had to know for his own work—
a principle which he strictly adhered to even with his closest collab-
orators. In view of this principle it should not be assumed, nor
has it been at all proved, that when the order for this law was
given to the Ministry of the Interior any other information was
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imparted than the necessity for taking precautionary measures, by
concentrating the full strength of the domestic administration of the
‘country, against a surprise threat to Reich territory through a
" possible attack by other states.

It is not necessary for me to state in detail that such a measure
cannot be considered as a premeditated preparation for a war of
aggression when it had been explained to the competent authorities’
of the domestic administration that it was essential for the defense
of the Reich against the threatening attack by another state. Hitler
knew very well how to hoodwink all those who had no need to
know about his secret plans, yet nevertheless should understand the
reasons for the armament and the organization of the state ordered
by him for the eventuality of war.

I will deal now very briefly with some further documents bearing
on the activity of the Defendant Frick as Plenipotentiary for Reich
Administration. Frick, in his speech of 7 March 1940, referred to
this position—Document Number 2608-PS, Exhibit Number USA-
Tl4—and stated that the planned preparation of the administration
for the possible event of war had been already effected during
peacetime by the appointment of a Plenipotentiary for Reich
Administration. This speech therefore merely confirms that which
is already revealed by the text of the law. The same applies to
Document 2986-PS, Exhibit Number USA-409, an affidavit by the
defendant to the same effect. Therefore, according to this law, the
position of the Plenipotentiary for Reich Administration, combined
with the appointment of a Plenipotentiary for Economy and the post
of Chief of the OKW, cannot be described as a “triumvirate” holding
governmental authority in Germany. Nothing has ever become
known either inside or outside Germany of a government by such
a triumvirate, and the witness Lammers has also referred. to the
strictly subordinate tasks performed by these persons by means of
ordinances—tasks which had nothing to do with the preparation of a
war of aggression.

Another field of the defendant’s activity is likewise appraised by -
the Prosecution as participation in preparation for a war of.
aggression, namely, Frick’s work for the Association for Maintaining
Germanism Abroad. I refer to Exhibit Number Frick-14 and Docu-
ment Number 3258-PS, the latter submitted as Exhibit Number
GB-262. Both documents reveal that Frick supported the said
association as a union for the fostering of German cultural relations
abroad and promoted its cultural efforts. It cannot,“however, be
gathered from the documents that Frick engaged in any capacity
whatsoever for the furtherance of the aims of a so-called “Fifth
Column” abroad. Another document from which the Prosecution
deduced the approval of the policy of aggressive war by Frick is the
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affidavit of Messersmith, Document Number 2385-PS, Exhibit Num-
ber USA-68. This  affidavit has been characterized by several
defendants as inaccurate, and the Defendant Schacht in particular -
showed at his examination that in essential points it cannot be
correct at all. The Prosécution was not able to produce the witness
for cross-examination. I object on behalf of Frick against any use
of the affidavit, all the more so since an additional clarifying inter- -
rogation of the witness through a written questionnaire only led to
the result that the witness, by using general phrases, avoided giving
concrete answers to the questions put to him. The answers to the
questionnaire show plainly enough that Messersmith cannot make
concrete statements at all and that in his affidavit he obviously
was considerably deceived himself as to the extent of his memory.

I do not ‘believe that his affidavit, which has been refuted in
essential points, can be made use of for passing legal judgment. .
Asto the question whether the Defendant Frick participated in
conscious preparation for a war of aggression, the Prosecution
further submitted Document D-44, Exhibit Number USA-428. From
this document it is seen that the Reich Ministry of the Interior is
supposed "in the year 1933 to have issued a directive that official
publications were not to be drawn up in a form which might enable
people abroad to infer an infraction of the Versailles Treaty from
such publications. This document does not reveal whether by these
directives actual treaty violations were to be masked or whether it
was only a question of avoiding the appearance of treaty violations.

The same problem applies to Document 1850-PS, Exhibit Number
USA-742. This contains the minutes of a conference between the
Leadership of the SA and the Reich Defense Minister, who proposed
to the SA in 1933 that budgetary funds of the Reich should be set
aside by the Reich Ministry of the Interior for the military training
of the SA. The document does not throw any light upon the attitude
of the Reich Ministry of the Interior toward this proposal, and even
if it had accepted it, this again would have proved only that the
Reich Ministry of the Interior furthered the restoration of the
Armed Forces, a fact which anyhow is already proved.

Thus, none of these documents furnishes proof that the Defend-
ant Frick recognized as preparation for a war of aggression the
measures ordered by Hitler as necessary for the defense of the Reich.

It is true that during the war, in 1941, a few days before the
outbreak of the war with the Soviet Union, a conference took place
between the Defendant Rosenberg and representatives of various
ministries concerning measures in case of a possible occupation of
parts of the Soviet Union. This is shown in Document 1039-PS,”
Exhibit Number USA-146, Rosenberg’s report concerning these dis-
cussions, in which it is stated that negotiations took place with
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“Reich Minister Frick (State Secretary Stuckart).” This parenthesis
means that the Reich Ministry of the Interior was represented in
these negotiations by State Secretary Stuckart, therefore that Frick
did not personally participate in the negotiations. As the negotia-
tions took place only a few days before the beginning of the war in
the East, it is not proved by the document that Frick himself was
informed about the negotiation before the beginning of the war
which, as it is generally known, was afterward proclaimed by
Hitler as a necessary measure of defense against an imminent attack
by the Soviet Union. It has been made clear by abundant evidence
in this Trial how far Hitler kept his true aggressive intentions
-secret, and how well he knew how to cover up the true aim of all
his political measures for years with thousands of convincing
reasons to justify the individual measures of his policy of aggression.

There was a very small circle of collaborators whom Hitler
informed about his war plans, but this circle was not selected
according to the position of the person concerned in the Cabinet, or
according to his position in the Party hierarchy, but exclusively
from the point of view of whether it was necessary for the person
concerned, with respect to his own tasks in the field of preparations
for the war, to know the aggressive character of Hitler’s general
policy or even his detailed plans of aggression. Document 386-PS,
Exhibit Number USA-25, shows how systematically the principle
of secrecy was kept, even as regards the older members of the Party
-and the administrators of important departments in the Reich
Cabinet. Whoever, such as the Minister of the Interior, had merely
to carry out measures within the framework of preparations for war
which could well be similar to tasks of a purely defensive character
was, in accordance with Hitler’s principle, not informed of the.
latter’s aggressive intentions. For this reason, the presence of the
Defendant Frick is not shown in even a single one of these secret
conferences in which Hitler informed a circle of selected men.
about his plans for foreign policy and his war aims. In the Docu-
ment 386-PS just mentioned, Hitler especially emphasized and gave
reasons for the exclusion of the Reich Cabinet as a body to which
such plans should be made known.

In another record concerning a similar conference—Document
L-79, Exhibit Number USA-27—the additional principle is laid down
that no one should be told anything concerning the war plans who
does not need to know these plans for his actual work.

Frick’s name is not only missing from the list of those present
at Hitler’s conferences on his policy of aggression which took place
before the war, but the same applies also to the numerous con-’
ferences concerning Hitler’s further war aims and aggressive inten-
tions which were held during the war. The Defendant Frick was no
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more informed of the later attacks or included in their preparation,
as is shown by the list of those present at Hitler’s lectures con-
cerning his plans, which have in part been submitted here.

Frick, purely an expert in domestic administration who was not
considered competent for military questions and questions of foreign
policy, was deemed good enough to organize the civilian administra-
tion for the eventuality of any possible war, but in Hitler's opinion,
his foreign policy and military plans were none of Frick’s business.
However, the Prosecution asserts further that after the conquest of
foreign territories and their occupation, the Defendant Frick
regulated the administrative policy in those territories and that he
is responsible for it. The Prosecution considers this activity, of the -
defendant, according to Article 6, Letter (a) of the Charter, as
“participation in the execution of wars of aggression.” According to
the submission of the Prosecution, Frick exercised an over-all con-
trol of the occupied territories, especially in his capacity as chief of
the Central Office for the occupied territories. On the basis of the
same function, he is deemed to be responsible for all War Crimes
and Crimes against Humanity which were committed in the occupied
and incorporated territories before and during the war, up to his
dismissal as Reich Minister of the Interior on 20 August 1943.

It is a question of legal interpretation whether the activity in
the administration of occupied territories, pursuant to Article 6,
Letter (a) of the Charter, is to be considered as the “execution of
wars of aggression,” or whether criminality comes into consideration
only under the point of view of crimes against the rules of war or
against humanity. In deciding this question it appears important to
me that it is not one of the tasks of an official of a civil administra-
tion to examine, after the conclusion of military operations, whether
it is a case of legal or illegal occupation according to the standards
of international law. An obligation for such an examination would
be an exaggerated demand to make of the department of the civil
administration or the administrative chief, whose activity cannot be
described as illegal on the grounds that the territory administered
- by him had been annexed a short or even long time ago in violation
of the regulations of international law. There is no obligation for
such examination in the practice of civil administration. The Charter
moreover does not demand such an interpretation because, when
naturally construed, the military operations themselves might be .
understood -to constitute an execution of wars of aggression, but not
the later civil administration of conquered territories.

The punishment of crimes which occurred in the administration
of the occupied territories would not be made impossible through
such an interpretation. In any case these crimes are subject to
punishment as Crimes against Humanity or against the rules of war
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according to the Charter. And now mention must be made of those
territories in particular for which the Defendant Frick bears a
responsibility.

First of all there are the territories which were incorporated in
accordance with constitutional law into the commonwealth of the
German Reich, which are therefore called “incorporated territories.”
By their constitutional incorporation these territories came under
the administration of the Reich, but only to that extent did they
come under the authority of the Reich Minister of the Interior, in
that the Defendant Frick bears the constitutional responsibility of
a minister for the internal administration of these territories up to
20 August 1943. In the East, this mainly concerned the territories of
West Prussia, Posen, and Danzig, .in other words, the so-called
returned Eastern territories which belonged, until the Versailles
Treaty, to the commonwealth of the German Reich. In the East, the
Memel district received the same constitutional treatment; in the
West, the Eupen-Malmedy district; and in the Southeast, the Sudeten-
land. Furthermore the country of Austria was incorporated into
the commonwealth of the German Reich. For all those territories
Frick has a share in the laws and administrative measures brought
about by the incorporation. He bears the usual responsibility of a
Minister of the Interior for the domestic administration of these
territories up to the time of his dismissal in August 1943. For the
territory of Bohemia and Moravia on the other hand there existed:
a special Protectorate Government, which was described as autono-
mous in the decree concerning the establishment of the Protec-
torate—Document 2119-PS—and was therefore not controlled by the
Reich Ministry of the Interior. In a similar way, an administration
not dependent on the Reich Ministry of the Interior existed in the
Polish territories, which were collectively designated “Government
General” and were put under the jurisdiction of a “Governor Gen-
eral.” In contrast to the so-called “incorporated Eastern territories,”
the Reich Ministry of the Interior had no right to issue orders or fo
handle administrative matters in the Government .General, as can
be seen from Document 3079-PS which contains Hitler’s decree con-
cerning the administration of the occupied Polish territories. The
same appears fromi numerous other documents, among them Docu-
ment USSR-223, the Prank diary, in which he states that no Reich
central offices are authorized to intervene in the government of his
territory. :

The same applied to all other occupied territories for which a
special administration was established under any legal form. These
separate administrations were not dependent on the corresponding
departmental ministries in the Reich, but were under the jurisdic-
tion of the administrative chief for the corresponding territories,
who was himself directly subordinate to Hitler.
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This applies to the occupied Soviet Russian territories, the entire
administration of which was under the jurisdiction of a Reich
Minister for the Occupied Eastern Territories. The same applies to
Norway, where a Reich Commissioner was appointed. In a similar
way, a Reich Commissioner was appointed for the Netherlands, who
was also independent of the Reich Ministry of the Interior and was
directly subordinate to Hitler. In Luxembourg, Alsace, and Lorraine,
there were chiefs of civil administrations who were also not depend-
ent on the Reich Ministry of the Interior, while in Belgium and
northern France there was a military administration of which the
same was true.

In the same way the administrative chiefs of the territories
which were occupied in the Southeast of Europe were completely
independent of the Reich Ministry of the Interior. For part of the
occupied territories there exists, in the decrees issued at the time
concerning the creation of a separate civil administration, a stipula-
tion that the Reich Minister of the Interior was designated the
central agency, and from this formulation the Prosecution has
deduced a responsibility of the Defendant Frick for the administra-

tion of all the territories, as is stated in the Indictment.

The actual tasks of the central agency can be seen from the order
concerning the establishment of a central agency for Norway—
Document 3082-PS, or Number 24 in the Frick document book. The
witness Dr. Lammers has given ‘a further explanation of the tasks.
At that time it was the primary task of the central agency to put
personnel at the disposal of the chiefs of the civil administrations in
the occupied territories on request. Therefore, if a civil official was
needed for any district, the administration of the district concerned
applied to the central agency in the Reich Ministry of the Interior,
which then put some official from the Reich at the disposal of the
chief of the civil administration. The Reich Ministry of the Interior
was especially fitted for this, as it had at its disposal numerous
officials of the domestic administration in Germany.

But the transfer of an official from his own department to
another office, which will alone give orders to that official from that
moment on, does not establish responsibility for the further activity
of that official in his new department, to whom the Reich Ministry
of the Interior could issue no orders whatsoever. To take as an
example: If the Minister of Justice transfers one of his officials to
the Foreign Minister, naturally only the Foreign Minister is
responsible for the further activity of this official. This activity of
the central agency therefore does not justify the assumption of
responsibility by Frick for the administration of the occupied
territories.
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The requisitioning of officials for the occupied territories was
concentrated in the Reich Ministry of the Interior. That is, as the
examination of the witness Lammers indicated—and I quote from
the above-mentioned Document 3082-PS—“the unified co-operation
adapted to the needs of Norway, of the supreme Reich authorities
with one another and with the Reich Commissioner.”

In like manner, the hearing of evidence for the Defendants
Rosenberg, Frank, and Seyss-Inquart, who functioned as chiefs of
civil administrations in the occupied territories, has on no occasion
revealed any co-operation of any kind with the Defendant Frick
either in his capacity of Reich Minister of the Interior or Director
of the Central Agency in this Ministry. -

Now, the Prosecution has referred to several documents in order
to prove that the Defendant Frick exercised extensive control over
all occupied territories. Actually, however, those documents do not
reveal an administrative activity of any greater extent than I have
just stated. Document 3304-PS gives proof of an administrative
activity for the incorporated Eastern Territories. This coincides with
my statement that the incorporated Eastern Territories, in their
internal administration, were subject to the Reich Ministry of the
Interior by virtue of their constitutional incorporation into the Ger-
man Reich. The document, however, bears no reference to the
administration of the Occupied Eastern Territories, that is, the

" Government General or to the occupied Soviet Russian territories.

The other document submitted, 1039-PS, Exhibit Number
USA-146, proves the transfer of administrative personnel from the
department of the Reich Ministry of the Interior to the Reich
Minister for the Occupied Eastern Territories, a typical task of the
Central Agency which I have already discussed. The Prosecution
has submitted further documents which reveal that the Reich
Ministry of the Interior had a hand in the bestowal of German
citizenship. Even this does not, however, prove any administrative
authority of the Defendant Frick for the occupied territories, but
merely a typical activity of a Minister of the Interior whose depart-
ment is competent for the general regulations concerning German
citizenship, including cases where persons living outside the Reich
territory are involved. This activity of the Minister of the Interior
can also furnish no proof of an extensive administrative policy and
a general responsibility of the Defendant Frick for the administra-
tion of the occupied territories. In particular, in the occupied
territories which were nof incorporated into the Reich territory,
Frick had no authority or competence whatsoever as far as the tasks
of the Police were concerned.

Hitler directly commissioned Himmler to carry out police work
in the occupied territories—see Document 1997-PS, Exhibit Number
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USA-319, Hitler’s decree concerning police security measures for
the Eastern Territories, for which Himmler was directly responsible.
The same is revealed by Document 447-PS, Exhibit Number
USA-315, a directive of the OKW dated 13 March 1941, to the effect
that the Reichsfiihrer SS in the Occupied Eastern Territories is
charged with special duties in the execution of which he will act
independently and on his own responsibility. The same applies to
the police tasks in the other occupied territories, which were
assigned either to the Reichsfiithrer SS Himmler or to the SS and
police leaders who took their orders only from Himmler, although
in many cases they were ostensibly assigned to the civil adminis-
trative chief in question, such as for example the Governor General
in Poland (see excerpt from Frank’s diary in the Frick document
book under Number 25, also USSR-223). In no case, therefore, were
police tasks in-the occupied territories under the Defendant Frick’s
jurisdiction. Consequently, the Defendant Frick bears no responsi-
hility for crimes against the laws of war and against humanity in
the occupied territories, since in these territories he could neither
order crimes nor prevent them.

Concerning the territory of the German Reich I must now
examine the claim of the Prosecution as to the responsibility of the
Defendant Frick for all the police measures, including the Gestapo,
as well as for the establishment and administration of concentration
camps. May I first refer to the documents submitted by me in .
evidence, which reveal that the Police, including the political police,
was in 1933 still the concern of the individual states within the
Reich, such as Prussia, Bavaria, et cetera.

In Prussia, the Secret State Police (Gestapo) and the ‘concentra-
tion camps were established and administered by Goring in his
capacity as Prussian Minister of the Interior. The tasks of the
political police were then transferred by a Prussian law, dated
30 November 1933, to the office of the Prussian Prime Minister,
which was also administered by Goring. So when the offices of the .
Reich and the Prussian Minister of the Interior were merged, in the
spring of 1934, Frick did not assume the tasks of the political police
which still remained incumbent upon Goring in- his capacity as
Prime Minister. .

A similar regulation prevailed in the other states, where Himmler
was gradually given the duties of special deputy for the political
police. During this period, the Reich Minister of the Interior had
only the right of so-called “Reich supervision” over the states, which
Frick made use of for the enactment of general instructions and
legal ordinances; and this is the only point where Frick, as Minister
of the Reich, could exercise any influence on the affalrs of the polit-
ical police and concentra’mon camps.
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Frick made use of this possibility, in accordance with his basic
attitude as confirmed by the witness Gisevius, to prevent and repress
arbitrary actions by the political police as far as was in his power
in the circumstances then prevailing. He endeavored, by the enact-
ment of provisions of law and procedure, to restrict the arbitrary
practices of the political police in the states.

I refer to Document 779-PS, submitted by me as Exhibit Number
Frick-6. This is a decree dated 12 April 1934, containing restrictive
provisions of this sort under a significant preamble—which I quote:
“In order to remedy abuses occurring in the infliction of protective
custody.” This is followed by directives to the governments of the
states forbidding the application of preventive custody in numerous
- cases where it had previously been improperly ordered by the
Gestapo. In this struggle of Frick against arbitrary actions by the
political police in the states, the police had, it is true, ultimately
come out better because they were under the direction of Géring and
Himmler, with whom the “bureaucrat” Frick—as Hitler disdainfully
called him—could not comparé as regards influence in the Party
and State. For that reason the political police in the states in prac-
tice frequently disregarded Frick’s ordinances. But Frick did not
stand by idly as long as there was reason to hope that through his
intervention the unrestrained practices of the political police in the
states could be directed into orderly and legally regulated channels.
I refer to Document 775-PS, Exhibit Number Frick-9, a memo-
randum from Frick to Hitler which clearly and unequivocally calls
a spade a spade, mentioning legal insecurity, unrest, and embitter-
ment, and severely criticizing individual cases of misuse of the right
to order protective.custody by the political police of the states. Here
I would insert that the same document also proves that in the
struggle over the churches, the defendant clearly took their side.
This is also proved by Exhibit Number Neurath-1.

In his testimony the witness Gisevius refers to an additional
memorandum which he himself drew up for Frick as a further
attempt to restrain through severe criticism and by suggestions for
legal control the arbitrary practices of the political police in the
states. All of these attempts failed because Frick’s political influence
was too insignificant and he could not assert himself against Goring
and Himmler, and because at the time Frick himself could not yet
see that the practices of Goéring and Himmler were essentially in
harmony with what Hitler actually wanted himself. Thus the docu-
ments. submitted by the Prosecution, taken in conjunction with the
evidence offered by the Defense, show that in the domain of the
political police and in ordering protective custody, Frick had a
certain competency at a time when the police was still a service
administered by the individual states. This evidence also shows
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that during that time Frick’s jurisdiction was very limited and it
further shows that Frick, acting within the bounds of his compe-
tency, took action solely in order to intervene against the terror and
arbitrary actions of the Gestapo through general instructions and
through repeated complaints in individual cases, so that the con-
clusion is not justified that Frick in any way actively participated
in the Gestapo’s measures of terror and violence.

At a later period the legal situation changed. With Hitler’s decree
of 17 June 1936—Document 2073-PS, Document Book Frick Num-
ber 35—police tasks for the entire Reich were combined and
uniformly transferred to Himmler, whose department was formally
made a part of the Ministry of the Interior under the title “Reichs-
fiihrer SS and Chief of the German Police in the Reich Ministry of

" the Interior.”

The question now is whether this new regulation conferred on
Frick, in his capacity as Reich Minister of the Interior, any authority
of command or any right to issue instructions which could be
enforced with regard to the political police, its offices and its
functionaries. When Himmler, in accordance with his own wish,
which he could gratify because of his influence on Hitler, was
appointed Police Chief for the entire Reich, there did not exist in
Germany a police or security ministry, properly speaking.

This is the reason why the uniform direction of the police
through Himmler in person was formally attached to the Reich
Ministry of the Interior. But Himmler wanted t6 be more than a
department chief in the Ministry of the Interior. Therefore a
position entirely novel in German administrative law was created
for him and his purposes. The entire sphere of the police was
separated from the rest of the activities of the Ministry of the
Interior and placed under Himmler’s special jurisdiction under a
newly created title of office which, as a government office, contained
the words “Reichsfliihrer SS,” thereby making it possible for Himm-
ler to carry out political police tasks under a title of office charac-
terizing him as Reichsfiihrer SS and in that capacity giving him
independence from any instructions issued by a minister of state.

In order to accentuate further the independence of his office
within the bureaucratic hierarchy as well, Himmler was given the
additional right from the very beginning to represent police matters
before the Cabinet independently and on his own responsibility,
like any Reich minister; this is also shown in the decree concerning
his appointment, Document 2073-PS. This decree is a typical
example of the overlapping of competencies which Hitler favored to
excess in his government system. Himmler became part of the -
Ministry of the Interior and, as an official of the Ministry of the
. Interior, was formally bound to abide by instructions of the
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Minister. However, he was also an independent Chief of Police with
the right to represent before the Cabinet on his own responsibility
matters pertaining to the Police, thus excluding Frick in that
respect. In addition to that, his orders simultaneously carried the
authority of the Reichsfithrer SS, in which Frick had no authority
at all to interfere.

In actual effect this involved arrangement also enhanced the
tremendous influence of Himmler on Hitler. In keeping with his
convictions, and to safeguard a well-ordered state apparatus, Frick
repeatedly tried to intervene through general instructions intended
to restrain the arbitrary acts of the political police. As late as 25
January 1938 he tried through a decree to curtail the admissibility
of protective custody and he forbade it in a number of cases of
improper application. I refer to Document 1723-PS, Exhibit Number
USA-206, an extract of which under Number 36 appears in the Frick
document book. He prohibited protective custody in lieu of, or
cumulative to, a legal penalty, forbade its application by police
authorities of the intermediate or subordinate levels, and gave
orders that the accused should be heard before arrest. He decreed
periodical examination of the reasons for the continuance of con-
finement and on principle forbade the protective.custody of for-
eigners, whom the Police had authority only to expel from the Reich
in case of acts endangering the State.

An obvious argument is that the Gestapo in practice disregarded
all these instructions of Frick and that Himmler and his subordinates
maintained an absolute reign of terror and violence. This is correct
and has been confirmed in detail by the witness Gisevius. But
something else appears of importance to me in the defense of Frick:
To show that Frick himself disapproved of such arbitrary acts and
that he tried to do all in his power to prevent them. Finally,
however, Hitler forbade even this. He informed him through Lam-
mers—as confirmed by the latter as witness—that he was not to
concern himself with police matters, that Himmler could manage
- that better by himself and that the Police was doing well under
Himmler.

Thus Himmler finally got complete control of the Police, and he
gave outward expression to this by later dropping, with Hitler’s
consent, from his official title, the words “in the Reich Ministry of
the Interior,” simply referring to himself as “Reichsfiihrer SS and
Chief of the German Police,” which is also shown in the testimony
of the witness Lammers.

I believe that, in view of the circumstances, the problem of the
Defendant Frick’s criminal responsibility for the political police and
their arbitrary measures is not established by the fact that the
entire Police was formally incorporated in the Reich Ministry of the
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Interior after the year 1936, since it has been proved that Frick
himself did not participate in arbitrary acts, but on the contrary
tried again and again to intervene against such arbitrary practice
with all the power he possessed, which however was no match for
the personality of Himmler and his influence with Hitler. ’

In order to insure fair judgment, I request that the actual
situation as to power of command and authority, and not the purely
superficial circumstances of a formal incorporation of the tasks
involved in the Reich Ministry of the Interior, be taken into account.

I insert the following here: The Prosecution, during their presen-
tation on 3 July 1946, submitted Document D-181, Exhibit GB-528,
'and stated in connection with that document that it proved that the
political police were not only formally incorporated in the Ministry
of the Interior, but that Frick was in fact responsible for the
measures of the Police. Actually the document shows only that
Frick as Minister of the Interior was officially contacted in the
matter of the sterilization of those suffering from so-called heredi-
tary diseases. The document has nothing to do with any measures
of the Police, least of all with any measures of the political police.
Moreover there is no information in it regarding Himmler’s position
in the Mlmstry of the Interior.

Now I will continue with my plea: In this connection, I must
briefly deal with the reference of the Prosecution to the fact that
Hitler’s decree concerning the appointment of Himmler as Chief of
the German Police—Document 2073-PS—had been counter51gned by
Frick himself.

I believe that the relationship between Frick and Himmler, as
well as their divergent relations to Hitler, are sufficiently clear to
justify the conclusion that the appointment of Himmler simply
amounted to an agreement between Hitler and Himmler, to which
Frick would have objected in vain. We are confronted with the same
problem which applies to so many defendants, namely, that of the
formal countersigning of an order issued by Hitler, which was then
signed as a matter of form by the head of a department, although
that department head had no influence on the order and could not
have prevented it, especially as it would have had full constitutional
effect as a Fiihrer decree without the minister’s additional signature.

I now have to deal with several documents which the Prosecu-
tion congider to have a bearing on actual activity by the Defendant
Frick within the sphere of tasks of the political police. I have
already dealt with Document 3304-PS, to which the "Prosecution

" referred in-this connection. It concerns an ordinance on the assign-
ment of a Higher Police Leader to the Reichsstatthalter (Reich
Governor) in the Eastern territories which were incorporated into
the commonwealth of the German Reich, and hence deals with the
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administrative organization of the Reich Governor’s office in a part
of the Reich. This decree therefore falls within the scope of the
general competence of the Ministry of the Interior, and accordingly
does not furnish proof of any specific police activity. Moreover, this
decree has nothing to do with any arbitrary acts of the Gestapo.

On the same lines in the decree of 20 September 1936—Document
2245-PS—concerning the appointment of police experts in the
Prussian provincial administrations, which were also subordinate to
the Reich Ministry of the Interior as offices of the general internal
Reich administration, the assignment of a police expert to the
office of general administration in the province is a measure of
internal Reich administration. This measure, too, had no connection
with arbitrary acts of the Gestapo, and more particularly it does not
prove that the defendant issued any instructions to the Gestapo.

The situation is no different with respect to the documents which
have been appraised by the Prosecution as demonstrating the partic-
ipation of the defendant in the establishment and administration
of concentration camps, or as a sign of approval of terror methods
used by the Gestapo. In their statement of 22 November 1945,
the Prosecution referred to Document 2533-PS as proof of the
approval of these arrangements by the Defendant Frick. I need not
go further into the contents of the document; it represents an article
by the Defendant Frank in the journal of the Academy of German
Law, of which Frick has erroneously been called the author by the
Prosecution. : ' '

A further document does not, in the opinion of the Defense,
contain sufficient evidentiary value to be utilized in giving legal
judgment. I have in mind Document 2513-PS, Exhibit Number 235,
which contains an excerpt from a speech which Frick allegedly made
in the year 1927. But the excerpt is taken from a provincial Social
Democrat newspaper, a small paper opposed to Frick, the reporter
thus having no authentic copy of the speech at his disposal—and
we all know what mistakes and misunderstandings are apt to be
contained in such short reports, the wording of which cannot be
checked by the speaker himself. Thus this document, according to
which Frick is said to have stated that history is written not only
with the ballot, but with blood and iron, is not a reliable source.

The Prosecution refers to dealings concerning the expropriation
of land in order.to extend the grounds of the Auschwitz Concentra-
tion Camp. The general domestic administration is competent for
expropriation matters, and for this reason an official from the
Ministry of the Interior was called into mnegotiations, who stated, -
however—Page 2 of the English translation of the document—that
he was not authorized to dispose of the freehold of the land. Thus
one cannot from this document either construe any political police
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activity on the part of the defendant, or an approval of the con-
centration camp system. Finally, in this connection the Prosecution
states that the Defendant Frick personally visited the Oranienburg
and Dachau Concentration Camps. The defendant does not deny the
visit to Oranienburg in 1938, about which witness Hoess testified.
At that time, as witness Hoess himself testified, the outward aspect
of the camps was still generally that of a military training area. In
any case, an official visitor o a camp at that time could not observe
any indication of murder, ill-treatment, or similar crimes, so that
such a visit is not a decisive argument for knowledge of crimes in
the concentration camps.

On the other hand, Frick never visited the Dachau Concentration
Camp, contrary to the testimony of the witness Blaha. I refer to the
testimony of Gillhuber in regard to this, who as the constant com-
panion of Frick must have known about such a visit if it had taken
place. I take the liberty of pointing out that the two other constant
companions of Frick were alsoc named by me as witnesses, but in
agreement with the Prosecution were considered by the Tribunal
as unnecessary on the grounds that one of the companions would be
sufficient as a witness. '

Before concluding this chapter, I still have to go into the matter
of an allusion made by the Prosecution which described Frick at
one time as the Chief of the Reich' Security Main Office. I beg to
refer to the testimony of the witness Ohlendorf, who stated to the
Court that the Reich Security Main Office (RSHA) was a creation
of Himmler, who combined in this office his state police tasks and
his functions as Reichsfithrer SS, with which Frick had no connec-
tion of any kind, much less any powers of command. The sole chief
of this office was thus Himmler himself.

I must go further into the charges which are made against the
Defendant Frick with respect to the persecution of members of the
Jewish race. Frick did collaborate in legal measures, particularly
the Nuremberg Laws, and in administrative measures which he
regarded as an expression of a National Socialist racial policy. On
the other hand there is no proof that Frick himself shared in or
knew of the measures of physical extermination which, on Hitler’s
direct orders, were carried out by Himmler and his organizations
and kept absolutely secret from those who themselves had no part
in these frightful events. Further, in his capacity as Minister of the
Interior, the defendant is also accused of collaboration in the killing
of the sick and insane. Hitler’s basic order is contained in Document
630-PS, Exhibit Number USA-342. This document shows that Hitler
did not give an order for this to any government office but to two
separate individuals, namely, Bouhler and Dr. Brandt, so that this
was quite outside the ministries’ authority. Moreover, contrary to
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all rules, Hitler did not sign this order himself in an official capacity
as Fiihrer and Reich Chancellor, but used private stationery with
the heading “Adolf Hitler.” This shows, a fact that the witness
Lammers has confirmed, that Hitler did not give an order for these
measures to the Ministry of the Interior or some other government
office, but to two of his Party comrades, and the Party emblem is
the only sign on this stationery. On the other hand, the documents
submitted by the Prosecution prove that complaints were made
which also reached the Ministry of the Interior, but they do not
prove that, in contradiction to Document 630-PS, Frick personally
was contacted on the subject of measures for the killings, or that he
could have prevented them.

After his dismissal as Minister of the Interior on 20 August 1943
Frick was appointed Reich Protector of Bohemia and Moravia. Here -
he was given a task which from the start was definitely limited in
its competence.

I refer to Document 3443-PS, which is also included as USSR-60
and under Number 29 in the Frick document book, and to 1366-PS,
submitted by me as Exhibit Number Frick-5a. Furthermore, I refer
to the testimony of the witness Lammers. The office of the Reich
Protector was originally the unified representation of Reich author-
ity in the Protectorate. In actual practice, however, its authority
passed more and more to Frank, the Reich Protector’s State Secre-
tary at that time.

With the appointment of Frick in August 1943 through a Fihrer
decree which was not made public, the executive authority was
now formally transferred to Frank, who from that date received
the official title of “The German Minister of State in Bohemia and
Moravia.” From that time on the Reich Protector retained. essen-
tially the right of representation and the right of pardon, improper
use of which by Frick has been neither maintained nor proved by
the Prosecution. On the other hand Frank, as “German Minister of
State” according to the above-mentioned Fiihrer decree, derived his
executive authority directly from Hitler by whom he had been
directly appointed, and from whom he received his instructions
without Frick’s interpolation, Frick being in no way competent to
exercise any influence thereon. Considering this state of affairs, the
Defendant Frick cannot be incriminated by Document 3589-P5,
Exhibit Number USA-720.

I now comie to the Prosecution’s charge that Frick, by his
membership in certain organizations, is responsible for certain
criminal actions. The SS was one of these organizations mentioned
by the Prosecution, to which, however, Frick never belonged. Thus
he was never a general in the SS, as stated by the Prosecution. I
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would assume this to be merely an error on the part of the Prose-
cution. In any case, the Prosecution did not submit any form of
proof. Frick was likewise never a member of the SA, as shown—
. probably by mistake—in the chart indicating the defendants’
membership in various organizations. For this too, there is no proof.

The Prosecution has further charged Frick with being the
supreme head of the Gestapo, and therefore designated him as a
member of this organization, with the argument that since the
appointment of Himmler in 1936 as Chief of the German Police the
Gestapo has been formally incorporated into the Reich Ministry of
the Interior. But the Gestapo had its own chief in the person of
Himmler, from whom alone it took orders, and Himmler’s formal
subordination to the Minister of the Interior does not make the
latter a member of that organization, which was exclusively under
Himmler’s orders.

The Defendant Frick is further charged, in his capacity as

Reichsleiter, with membership in the Political Leadership Corps.
"~ My colleague, charged with the defense of this organization, will in
his turn deal with the character of this organization. As to the
Defendant Frick, I have only to point out that he held the formal
position of a Reichsleiter in his role as chairman of the Reichstag
faction 'of the NSDAP. The Reichstag itself having lost all political
importance after 1933, which requires no further explanation, this
position of Frick’s was in practice equally unimportant and could
not be compared with the position of a Reichsleiter who admin-
istered important political departments. -

Finally Frick, as Reich Minister, was a member of the Reich
Cabinet. With regard to the character and the authority of this
organization I also refer first of all to the statements, which are yet
to follow, of my colleague who-has been appointed defense counsel
for this organization.

! refer here only to the testimony of Lammers and Gisevius, and
further to the excerpt from the book of this latter witness, which
I have submitted as Exhibit Number Frick-13 as evidence of the
position and authority which the Reich Cabinet had with respect
to the dictatorial practices of Hitler. From all this, the Defendant
Frick appears as a person who certainly took action politically to
bring Hitler to power, and who temporarily exercised a decisive
influence on internal policy after his goal had been achieved. All
his measures, however, had inner political aims; they were not
intended to have anything to do with the foreign political aims of
a war of aggression, much less with Crimes against Peace or against
the rules of warfare—and, as also specified by Article 6 of the
Charter, only in such cases would this Court have jurisdiction, as
stated by the Prosecution itself.
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When Frick realized later that the policy was taking a course of
which he could no longer approve, he tried to exert all his influence
to bring about a change. But he had perforce to find out more and
more clearly that Hitler would not listen to his remonstrances and
complaints. On the contrary, he was forced to realize that these
complaints destroyed Hitler’'s confidence in him, and that he
preferred to be advised by Himmler and similarly minded persons,
so that finally, after the year 1937, Frick was no longer received
‘by Hitler when he wanted to'present complaints. Frick then gave
up such hopeless attempts to bring about a change in the situation.
Things would not have been altered by his resignation either, which
the évidence has shown he repeatedly tendered in vain. Thus his
tragedy lies in his entanglement in a system, in the first steps of
which he had participated enthusiastically and the development of
which he had imagined would be quite different. In any case, it
appears important to me, in judging his personahty and his actions,
that even this presentation of evidence, which has gone on for
months, has not given any proof of the personal participation of the
defendant in any crime. , '

It is not without reason that John Gunther in his book Inside
Europe, which I have presented to the Tribunal as evidence, de-
scribes precisely the Defendant Frick as “the only honest Nazi.” At
the same place Gunther goes on to call him a “bureaucrat through
and  through.” Hitler himself kept calling him the “pen pusher”
(“Paragraphenschuster”) because Frick—which was typical of him—
did not become acquainted with him at some public meeting, but in
his office in the police department in Munich in the year 1923.

This man felt enthusiasm for Hitler's suggestive power, so
lacking in himself, a Hitler who with big words appealed to his
heart, his honor, and his patriotism. It was Hitler who made him
proud of being able to participate in the reconstruction of a Ger-
man nation which, through powerful armed forces, was to be in a
position to play a peaceful yet active role in world politics.

And it was again Hitler who knew how to make his program
appear to the bourgeois official Frick as the only way to forestall
Bolshevik rule in Germany—this and many more superficial truths,
twisted statements, and devices of propaganda which fooled SO many
people who fell for the suggestive power of Hitler, not realizing
in time that they had subordinated themselves to the hypnotic will
of a criminal, who was prepared -to overthrow the pillars of civili-
zation for his aims and who finally would leave Germany a
monstrous spiritual and material field of rubble, for the removal of
which I pray that this Trial may also contribute through a sentence
in accordance with law and justice.

THE PRESIDENT: Dr. Marx.

!
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Vd

DR. HANNS MARX (Counsel for Defendant Strelcher) Gentle-
men of the Tribunal, Mr. President.

I begin the speech for the defense of Julius Streicher.

When in May of the past year the final battles of the greatest
and most horrible war of all time came to an end, the Germans
were slow to rise again from the stupor in which they had, for the
most part, spent the last months of the war. Like all the peoples of
Europe they had suffered unspeakably for years. The last months
in particular, with their hail of bombs, had brought so much misery
to both the country and the people that it almost surpassed human
endurance. This terror was increased by the knowledge that the war
was lost, and by the fear of the uncertain fate which the occupation .
period would bring. And when finally the period of first anxiety
had passed, when the German people were slowly beginning to
breathe agdin, paralyzing horror spread once more.

Through the press and radio, through newspapers and motion
pictures, knowledge was spread of the atrocities which had taken
place in the East, on the steppes and in the concentration camps.
Germany learned that people, men of its own blood, had slaughtered
millions upon millions of innocent Jewish people. Most people felt
instinctively that these deeds would necessarily be the greatest of
all the accusations the world had to level against Germany.

The question of whether the German people in its totality had
known and approved of these actions was, and is, the truly fateful
question. It is the touchstone by which the decision must be made
as to whether or not Germany will ever be able to return again as
a nation with equal rights into the common cultural and spiritual
sphere of the world. As in every case of guilt, there immediately
arose here also the question as to who was responsible, and the
search for that individual. Who had ordered these atrocities, who
had carried them out, and how could such inconceivable things have
happened at all, the like of which cannot be found in history even
in the earliest days?

During all this asking and guessing, the news arrived that the
former Gauleiter of Franconia and publisher of Der Stiirmer, the
present Defendant Julius Streicher, had fallen into the hands of the
American troops. From the echo this news aroused in the press,
which was exclusively directed and published by the occupying
power, as well as in the radio news, it was to be gathered that the
world was of the opinion that in the person of Julius Streicher not
only had one of the numerous anti-Semitic propaganda agents of
the Third Reich been taken prisoner, but in short Enemy Number
One of the Jews.
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Throughout the rest of the world the opinion evidently
prevailed that in the person of Julius Streicher not only the most
active propaganda agent for the persecution and extermination of
the Jews had been seized, but that he had also participated to the
highest degree in carrying out these acts of extermination. He was
said to have been, as one heard, not only the greatest hater of the
Jews and the greatest preacher of extermination of the Jews, but
also the person to whose direct influence one could trace back the
extermination of European Jewry.

It is only from this angle that it can be explained why the
Defendant Streicher should sit here in the dock, together with the
other defendants, among those chiefly responsible for the National
Socialist system. For neither by virtue of his personality nor
measured by his offices and positions does he belong to the circle
of leaders of the NSDAP or to the Party's decisive personalities.
This view was probably also held in the beginning by the Prose-
cution, but was abandoned by them at an early stage, for the written
Indictment already no longer charged the Defendant Streicher with
any personal and direct part in the abominable mass murders.
Rather did it state that there was less guilt with which he would
be charged than in the case of any of the other defendants; only
his propaganda, his activities by the written and spoken woord, were
made the subject of the accusation against him.

As far as particulars are concerned, the Counts of the Indict-
ment against the Defendant Streicher were summed up as follows:

1. Support of seizure of power and consoclidation of power of the
NSDAP after the latter’ s entry 1nto the Government.

II. Preparation of aggresswe wars by propaganda aimed at the
persecution of the Jews.

’

IIT. Intellectual and spiritual preparation and educatlon to encourage
hatred against the Jews, .
(a) in the German people,
(b) in the German youth, and v
- (c) in the active extermination of Jewry.

Without Julius Streicher, no Auschwitz, no Mauthausen, no
Maidanek, no Lublin—thus the Indictment may be summed up,
briefly.

As far as Count One of the Indictment is concerned, the defend-
ant does not deny that as regards the Party’s later seizure of power
he supported and promoted it with all his might from its earliest
inception. His support went to the extent of placing a whole move-
ment which he had built up personally in Franconia at the disposal
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of Adolf Hitler's Party which was small after the first World War, -
as one can imagine,.and limited to southern Bavaria only. Further-
more, after Hitler's release from the fortress of Landsberg, he
immediately joined him again and subsequently champmned hlS
ideas and goals with the greatest determination.

THE PRESIDENT: I think this is a good time to break off. The’
Tribunal will adjourn. '

[The Tribunal adjourned until 12 lely 1946 at 1000 hours.]
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ONE HUNDRED
AND SEVENTY-SEVENTH DAY

Friday, 12 July 1946

Morning Session

THE PRESIDENT: The Tribunal will adjourn today at 4 o’clock.

DR. MARX: Mr. President, with the permission of the Tribunal
I shall now continue with the presentation of the final plea for the
Defendant Streicher. Yesterday I had come to the point where the
individual accusations against Streicher had been summarized, and
I had taken liberty of explaining that these accusations are sub-
divided into three different paragraphs:

. 1. Support of seizure of power and consolidation of the power
of the NSDAP after its entry into the Government.

2. Preparation of aggressive wars by propaganda aimed at the
persecution of the Jews.

3. Intellectual and spiritual preparatlon and education of the
German people and German youth to effect the destruction of Jewry
and to encourage hatred of the Jews. .

With respect to Count One of the Indictment, the defendant does
not deny that, with regard to the Party’s later seizure of power,
he supported and promoted it with all his might from the very -
beginning. His support went to the extent of a whole movement
which he had built up personally in Franconia and which he put
at the disposal of Adolf Hitler’s Party, which was quite small after
the first World War and limited to Southern Bavaria only. Further-
more, after Hitler's release from the fortress of Landsberg  he
immediately joined him again and subsequently champloned his
ideas and aims with the greatest determination.

Until 1933 the defendant’s activity was limited to propaganda
for the NSDAP and its aims, particularly in the field of the Jewish
question. Nothing criminal can be seen in this attitude of the
defendant as such. Participation in a party within a state which
allows such an opposition party can be regarded as criminal only
if, first of all, the aims of such a party are objectively criminal and
if, subjectively, a member of such a movement knOWS, approves of,
and thereby supports, these criminal aims.

The foundation of the entire charges against all the defendants
lies in this very fact that the NSDAP is accused of -having had
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criminal aims from the very.beginning. According to the assertion
of the Prosecution, the members of this Party started out with the
plan of subjugating the world, of annihilating foreign races, and of
setting the German master race above the whole world. They are
accused of having harbored the will to carry out these aims and
plans from the very outset by means of aggressive wars, murder,
and violence. If, therefore, the Defendant Streicher’s mere partic-
ipation in the NSDAP and his support of it are to be ascribed to
him as a crime, it must be proved that the Party had such plans
and that the defendant knew and approved of them.

The gentlemen who spoke before me have already demonstrated
sufficiently that a conspiracy with such aims did not exist. There-
fore I can save myself the trouble of making further statements on

- this subject and I can refer to what has already been set forth by
the other defense counsel. I have only to deal with the point that
the Defendant Streicher did not in any case participate in such a
conspiracy, if the latter should be considered by the High Tribunal
to have existed.

The official Party Program strove to attain power in a legitimate
way. The aims advocated therein cannot be considered as criminal.
Thus, if such aims did actually exist, they could only—by the very
nature of a conspiracy—be known in a restricted circle.

The Party Program was not kept secret but was announced at
a public meeting in Munich, so that not only the whole public of
Germany but also that of the entire world could be informed about
the aims of the Party. Therefore that element supplied by secret
agreement towards a common aim, which is usually the character-
istic sign of a conspiracy, is not present.

The evidence too, has shown nothing to the effect that already
at that time there existed a plan for a war of revenge or aggression
connected with the previous or simultaneous extermination of the
Jews. If, nevertheless, a conspiracy should have existed, the latter
would have confined itself to the restricted circle which revolved
exclusively around Hitler. But the Defendant Streicher did not
belong to that circle. None of the offices he occupied provides the
least proof of that. As an old Party member he was just one among
many thousands. As honorary Gauleiter, as honorary SA Ober-
“gruppenfiihrer, he was also only an equal among equals. Thus one
cannot find in any of the offices he held any connection or com-
plicity with the innermost circle of the Party. It is also impossible
to discern after the end of 1938 any personal relations with the
leading men of the Movement, either with Hitler himself or with
the Defendant Goring, or with Goebbels, Himmler, or Bormann.

The Prosecution did not offer any evidence on this point, nor
did the proceedings produce any ‘proof to that effect. Of all the
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material presented during all these months of the Trial, nothing can
be taken as even a shadow of proof that the Defendant Streicher
was so closely connected with the supreme authority of the Party
that he could have, or even must have, known its ultimate aims.

In the Jewish question too the final aims of the Party—the
effects of which were manifest in the concentration camps—were
not, before the seizure of power and for several years after, formu-
lated and determined as' they appeared in the end. The Party
Program itself provided for Jews to be placed under aliens’ law,
and so the laws issued in the Third Reich followed this line. Only
- later on, it may be added, the program in this as in many other
points became more radical and finally went haywire altogether
under the influence of the war. But any proof that the Defendant
Streicher knew other aims than those of the official Party Program
has not been offered. Consequently it has not been proved that the
defendant supported the seizure of power of the Party in cognizance
of its criminal aims; and only on such a basis could a penal charge
be brought against him.

The fact that the defendant, as Gauleiter, further endeavored to
increase and maintain the power of the Party after the seizure of
power is not disputed by him. But here, too, the defendant’s conduct
can only be considered punishable if he knew at that time the
objectionable aims of the Party. As a matter of actual fact it must
be said here that the Defendant Streicher, in contrast to almost all
the other defendants, did not remain in his position until the end,
not even until the war. Officially he was dismissed in 1940 from his
position of Gauleiter, but actually and practically he had been
without any influence and power for more than a year before that
time. But as long as he could still work within the modest frame-
work of his capacity of Gauleiter, no criminal plans of the NSDAP
were recognizable. In any case not for anybody who, like the
Defendant Streicher, was outside the close circle surrounding Adolf
Hitler.

Count Two of the Indictment brought against the Defendant
Streicher, namely, the persecution of Jews as a means of preparation
for a war of aggression, can be included here. Up to 1937 the
existence of a plan for a war of aggression was in no way recogniz-
able. In any case, if Hitler had had any intentions in that direction,
he did not allow them to be recognized from the outside. If, however,
anybody had been taken into his confidence at that time, it would
hHave been the leading men in politics and the Armed Forces, who
belonged to the closest circle around him. To those, however, the
Defendant Streicher by no means belonged. It is especially signifi-
cant here that at the outbreak of the war Streicher was not even
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appointed Wehrkreiskommissar (Commissioner of Military Adminis-
trative Headquarters) of his Gau. The individual conferences from
- which the Prosecution derives the evidence for the planning of the
war which broke out later in no case ever saw the Defendant Strei-
cher as participant. His name does not appear anywhere, neither in
any written decree, nor in any minutes. Consequently no proof has
been offered that Streicher knew of such alleged plans for waging
war. This does away with the accusation that he preached hatred
against the Jews in order to facilitate thereby the conduct of the
war planned for some later time.

In this connection I should add that one of the main points in
the program of the NSDAP was'the slogan, “Get rid of Versailles!”
The defendant adopted this point of the program which, however, -
does not mean he envisaged a repeal of the treaty by means of war.

Even the former democratic German governments, in the course
of their negotiations with their former opponents in the World War,
stressed the fact at all times that the Versailles Treaty presented no
proper basis for permanent world peace and particularly for
economic adjustment. Not only in Germany but everywhere in the
rest of the world clear-thinking economic circles were against the
Versailles Treaty. We may point espec1a11y to the United States of
America as an example of this.

Almost all political parties in Germany, irrespective of their
other aims, agreed that the Treaty of Versailles should be revised.
Neither was there any difference of opinion over the fact that such
revision was possible only on the basis of an agreement. Even to -
consider any other possibility of solution would have seemed
Utopian, for the German Reich lacked all military power. The
NSDAP also strove, at any rate as far as could be seen from outward
signs, to find a solution to the problem in this way. To support such
an aim, however, cannot be looked upon as a violation of treaty
obligations and, therefore, cannot be made the object of a charge
against the defendant. No proof has been offered that he thought of
warlike complications or that he desired them.

I now come to the matter of the defendant’s attitude in the
- Jewish question. He is accused of having incited and instigated for
- decades the persecution of the Jews and of being responsible for the
final extermination of Europe’s Jewry. It is clear that this accusation
constitutes the decisive point of the Indictment against Julius
Streicher and perhaps the decisive point of the total Indictment, for
in this connection the attitude of the German people to this question
must be tried and judged as well. The Prosecution takes the point
of view that there is just as little doubt as to the responsibility of
the deféndant as there is doubt about the guilt in which the German
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people are involved. As evidence of this the Prosecution put
forward: .

(a) The speeches by Streicher before and after the seizure of
power, particularly one speech in Aptil 1925, in which he spoke
about the extermination of the Jews. Herein, in the prosecutor’s
opinion, is the first evidence to be seen regarding the final solution
of the Jewish question planned by the Party, namely, the extermi-
nation of all Jews. '

(b) Active assertion of the person and authority of the defendant,
especially on “Boycott Day,” 1 April 1933.

(¢) Numerous articles published in the weekly paper, Der
Stiirmer, among them especially those dealing with ritual murder
and with quotations from. the Talmud. He is said to have knowingly
and intentionally described therein the Jews as a criminal and
inferior race and created and wished to create hatred of these people
and the wish to exterminate them. The defendant’s reply to these
points is as follows:

He states that he worked merely as a private writer. His aim
was to enlighten the German people on the Jewish question as he
saw it. His description of the Jews was merely intended to show
them as a different and a foreign race and to make it clear that they
live according to laws which are alien to the German conception.
It was far from his intention to incite or inflame his circle of
listeners and readers. Moreover, he always only propagated the idea
that the Jews, because of their alien character, should be removed
from German national and economic life and withdrawn from the
close association with the body of the German people.

Further, he always had in mind an international solution of the
Jewish question; he did not favor a German or even European
partial solution and rejected it. That was why he suggested, in an
editorial in Der Stiirmer in the year 1941, that the French island
of Madagascar should be considered as a place of settlement for
the Jews. Consequently, he did not see the final solution of the -
Jewish question in the physical extermination of the Jews but in
their resettlement. .

It cannot be the aim of the Defense to go into further details
of the defendant’s actions as a writer and speaker, particularly with -
regard to Der Stirmer and his reply to the accusations raised
against him. His ideoclogy and convictions shall not be explained,
excused, or defended, nor his manner of writing and speaking either.
Examination and judgment in this respect rest with the Tribunal
‘alone. This much only shall be said, that between the defendant’s
actions and the expressions frequently employed by him there is an
antithesis which cannot be bridged. It may be stated that the
defendant never, when in charge of an anti-Jewish undertaking,
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had coercive measures used against the Jewish population, as might
necessarily be expected of him if the accusations made by the
Prosecution were true. ,

I consider it my duty as defense counsel to broach and examine
the question as to whether the Defendant Streicher with his
speeches, his actions and his publications, not only strove towards
the result alleged by the Prosecution but actually attained it. The
question therefore should be examined as to whether Streicher
actually educated the German people to a degree of anti-Semitism
which made it possible for the leadership of the German nation to
commit such criminal acts as actually occurred. Furthermore, it
must be examined whether the defendant filled German youth with
hatred against the Jews to the extent that is charged by the Prose-
cution. Finally, the question must be examined whether Streicher
actually was the man who spiritually and morally prepared the
executive organs for their active persecution of the Jews.

At the beginning of this exposition it appears important to point
out that a great many of Der Stiirmer articles, from which the
Prosecution endeavors to deduce an incitement to stamp out and
annihilate the Jews, were not written by Streicher himself, but by
his collaborators, especially by the Deputy Gauleiter, Karl Holz,
who was well known for extremely radical tendencies. Even though
the Defendant Streicher bears formal responsibility for these
articles, which responsibility he expressly assumed before the
Tribunal, this aspect nevertheless appears very important for the
extent of his criminal responsibility.

Further it may be said in this connection that, according to the
unrefuted statement of the defendant, the most caustic articles were
written in reply to articles and writings in the foreign press, which
contained very radical suggestions for the destruction of the Ger-
man nation—also, no doubt, due to the existing war psychosis.

The Defendant Streicher—and this cgnnot be denied and shall
not be defended—continually wrote articles in Der Stiirmer and
also made speeches in public -which were strongly anti-Jewish and
at least aimed at the elimination of Jewish influence in Germany.
During the first years Streicher found a comparatively favorable
soil for his anti-Jewish tendencies. The first World War ended with
Germany’s defeat, but wide circles did not wish to admit the fact
of a military victory of Germany’s opponents of that time. They
attributed this defeat exclusively to a breakdown of national
defense and resistance from within and depicted Jewry as being
the main culprit for this inner undermining. In doing this they
intentionally overlooked the mistakes which had been committed by
the Government of that time before and during the war with respect
to domestic and foreign policy, as well as the errors of strategy. A
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scapegoat was sought on which to lay the blame for the loss of the
war, and it was thought to have been found in the Jews. Jealousy,
envy, and also disregard of personal shortcomings accomplished the
rest in influencing feelings unfavorably toward the Jewish popu-
lation. In addition to that came the inflation and in the following
years the economic depression with its steadily increasing misery
which, as experience shows, makes any nation ripe for any form of
radicalism.

On this ground and in this setting Der Stiirmer developed. For
these reasons it first met with a certain amount of interest and
attracted a considerable number of readers. But even in the last
years before the seizure of power it did not have great influence; its
distribution hardly went beyond Nuremberg and its close vicinity.
By means of attacks on persons known locally in Nuremberg and
in other places, it managed to arouse in these localities, from time
to time, a certain amount of interest and thereby to extend its circle
of readers. Certain parts of the population were interested in the
propagation of such scandal and for that reason subscribed to
Der Stiirmer.

But criminal action can only be seen here—and this is presum-
ably the opinion of the Prosecution also—if this type of literary
and oral activity led to criminal results. Now, was the German
nation really filléd with hatred for the Jews by Der Stiirmer and by
Streicher’s speeches in the sense and to the extent asserted by the
Prosecution?

The Prosecution submitted the evidence on this point in a very
brief manner. It draws conclusions, but it has not produced actual
proof. It alleges the existence of results, but cannot produce
evidence for that -assumption. The prosecutor has maintained that
without Streicher’s incitemerits over a number of years the German
people would not have sanctioned the persecution of the Jews and
that Himmler would not have found among the German people any-
one to carry out the measures for the extermination of the Jews.
If, however, the Defendant Streicher is to be made legally respon-
sible -for  this, then not only must it be proved that the incitement
as such was actually carried through and results achieved in this
direction; but—and this is the decisive point—conclusive proof must
be produced that the deeds which were done can be traced back
to that incitement. It is not the question of the result obtained
which must primarily and irrefutably be proved but the causative
connection between incitement and result. Now, how is the in-
fluence of Der Stiirmer upon the German people to be estimated,
and what picture unfolds in the handling of the Jewish problem

- during the years between 1920 and 1944?
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It is easy to recognize here three stages of development.. The
first period comprises the time of the defendant’s activity between
-+ 1922 and 1933; the second that between 1933 and 1 September 1939,
" or February 1940; the third, the time from 1940 to the collapse.

With regard to the first period, it would show a considerable
lack of appreciation of the tendencies which had already existed in
Germany for a long time and thereby a completely groundless
exaggeration of Streicher’s influence, if no mention were made of
the fact that long before Streicher there was already a certain
amount of anti-Semitism in Germany. For instance a certain
Theodor Fritsch had touched on the Jewish question in his journal
Der Hammer long before Streicher’s time, referring especially to
the alleged menace offered by the immigration of Jewish elements
from the East, which might overflow the country and acquire toco
much control in it.

Immediately after the end of the first World War the so-called
“German National Protective and Defensive League” (Deutsch-
Vélkischer Schutz- und Trutzbund) appeared on the scene, which in
contrast to Der Stiirmer and the Movement brought into being by
Streicher, extended over the whole of Germany, setting as its aim
the repression of Jewish influence. Anti-Semitic groups existed in
the South as well as in the North long before Streicher. In com-
parison with these large-scale efforts, Der Stiirmer could only have
a regional importance. This alone explains why its influence was
never at any time or in any place of great importance.

It is a decisive fact, however, that the German nation in its
totality did not let itself be influenced by all these groups either in
its business relations or in its attitude towards Jewry and that even
during the last years before the NSDAP came to power no violent
actions against the Jews were committed anywhere by the people.
However, when towards the end of the second decade after the first
World War a considerable increase of the NSDAP became notice-
able, this was not due to anti-Semitic reasons but to the fact that
the prevailing confusion in the various parties had been unable fo
point to a way out of the ever-increasing economic misery. The
call for a strong man became ever more urgent. The conviction
became more and more firmly rooted among the broad masses that
only a personality who was not dependent on the change of major-
ities would be able to master the situation.

The NSDAP knew how to exploit this general trend for its own
ends and to win over the nation, sunk in despair, by making
promises in all directions. But never did the masses think, when
electing the NSDAP at that time, that its program would produce
developments as we have witnessed.
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With the seizure of power by the NSDAP in 1933, the second
epoch was introduced. The power of the State was exclusively in
the hands of the Party and nobody could have prevented the use of
“violence against the Jewish population. Now would have been just
the right moment for the Defendant Streicher to put into effect the
baiting the Prosecution has alleged. If by that time wide circles of
the population, or at least the veteran members of the NSDAP, had
been trained to be radical Jew haters, as stated by the Prosecution,
acts of violence against the Jewish population would necessarily
have taken place on a greater scale due to that feeling of hatred.
Pogroms on the largest scale would have been the natural result of
a truly anti-Semitic attitude of the people. But nothing like that
happened. Apart from some minor incidents, evidently caused by
local -or personal conditions, no attacks on Jews or their property
took place anywhere, It is quite clear that a feeling of hatred for
the Jewish people did not prevail anywhere at least up to 1933,
and the charge brought by the Prosecution against the defendant
‘that ever since the very outset of his fight he successfully educated
the German people to hate the Jews can thus be dropped.

The year of the seizure of power by the NSDAP also put
Der Stiirmer to a decisive test. Had Der Stiirmer been considered
by the broad masses of the German people as the authoritative
champion against the Jews and therefore indispensable for that
fight, an unusually large increase. in the circulation would have’
followed. No such interest was, however, shown. On the contrary,
‘even in Party circles demands were made that Der Stidrmer should
be discontinued entirely; or at least that its illustrations, style, and
tone should be altered. It became more and more clear that the
already small interest in Streicher's Jewish policy was steadily
declining. It must be added that with the seizure of power by the
Party the total press apparatus came under the control of the Party,
which immediately undertook to co-ordinate the press, that is, to
direct it from a central office in the spirit of the National Socialist
policy and ideology. This was done through the Minister of Prop-
aganda and the Reich Press Chief via the official “National Socialist
Correspondence.” Particularly Dr. Goebbels, the Minister of Prop-
aganda, described by various witnesses such as Goring, -Schirach,
Neurath, and others as the most bitter advocate of the anti-Semitic
trend in the Government, is said to have given each week to-the
entire German press several anti-Jewish leaders, which were printed
by more than 3,000 dailies and illustrated papers. If in addition we
take into account that Dr. Goebbels was making broadcasts of an
anti-Semitic nature, we need no further explanations for the fact
that the interest in a one-sided anti-Semitic journal should diminish
and that is what actually happened.
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It is particularly significant that at that time it had been
repeatedly suggested that Der Stirmer should be suppressed al-
together. This is brought out clearly in the testimony given by
Fritzsche, on 27 June 1946, who stated in addition that neither
Streicher nor Der Stirmer had any influence in the Ministry of
Propaganda and that he was considered so to speak as nonexistent.
It may have been for the same reason that Der Stiirmer was not even
declared a press organ of the NSDAP and was not even entitled to
show the Party symbol. It was looked upon by the Party and
State administration, in contrast to all papers which were con-
sidered to be of any importance, as a private paper belonging to a
private writer.

The firm which published Der Stiirmer, and ‘which belonged at
that time to a certain Hirdel, was not inclined, however, to accept
so quietly the dwindling of its circle of readers, for it was now
aided by the fact that Streicher had become the highest leader in
Franconia; and it knew how to make the most of this circumstance.
Already at that time pressure was exérted on many sections of the
population to prove their loyal political attitude and trustworthiness
by subscribing ‘to Der Stiirmer. The witness Fritzsche also has
alluded to this circumstance, stating that many Germans only
decided to subscribe to Der Stiirmer because they thought it would
be a means of paving the way for their intended membership in
the Party.

So as not to give a false impression of the circulation figures of
Der Stiirmer during the years between 1923 and 1933, the following
analysis will show the different stages of its development.

In the years 1923 to 1933 Der Stiirmer was able to increase its
circulation from some 3,000 to some 10,000 copies, and this in turn
went up to some 20,000 shortly before the seizure of power. On the
average, however, between 1923 and 1931 the circulation was only
some 6,000 copies. Following the seizure of power, by the end of
1934 it had reached an average of some 28,000 copies. It was not
until 1935 that Der Stiirmer became the property of the Defendant
Streicher who, according to his statement, bought it from the widow
of the previous owner for 40,000 RM—a not very considerable sum.
From 1935 on the management of the business was taken over by
an expert, who succeeded by clever canvassing in increasing the
circulation to well over 200,000 copies; and this figure was later
increased still further until it more than doubled. The relatively
low circulation figures for Der Stiirmer up to the beginning of 1935
show that, despite the Party’s rise to power, popular interest in
Der Stiirmer existed only to a small extent. The extraordinary
increase in the circulation which began in 1935 is to be traced to the
adroit canvassing methods already mentioned which were carried
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out by the new director Fink. The use of the Labor Front, as
explained by the proclamation of Dr. Ley in Number 36 of
Der Stiirmer, 1935—which copy, Mr. President, I have taken the
liberty of submitting as an exhibit—and the acquisition thereby of
many thousands of forced subscribers must be ascribed to the
personal relations of the manager Fink with Dr. Ley.

In that connection I further refer to a quotation from the
Pariser Tageblatt of 29 March 1935 reproduced in Der Stiirmer of
May 1935. Here, too, it is stated that the increase of Der Stiirmer’s
circulation cannot be ascribed to the desire of the German people
for such kind of spiritual food. It is neither presumable nor
probable in any way that the compulsory subscription to Der Stiirmer,
forced on the members of the Labor Front in such a manner, could
have actually turned subscribers into readers of Der Stirmer and
followers of its line of thought. On the contrary, it is known that
‘bundles of Der Stiirmer in their original wrappings were stored in
cellars and attics and that they were brought to light again only
when the paper shortage became more acute.

When, therefore, the Defendant Streicher wrote in his paper in
1935—Document Number GB-169—that the 15 years’ work of
enlightenment of Der Stirmer had already attracted to National
Socialism an army of a million of “enlightened” members, he
claimed a success for which there was no foundation whatsoever.
The men and women who joined the Party after 1933 did not apply
for membership as a result of the so-called enlightenment work of
Der Stiirmer but either because they believed the Party’s promises
and hoped to derive advantages from it or because by belonging
to the Party they wanted, as the witness Severing expressed it, to
insure for themselves immunity from political persecution. The
sympathy for the Party and its leadership very soon decreased in
the most marked manner. Thus the Defendant Streicher, too, lost
authority and influence to an ever-increasing extent even in his
own district of Franconia, at least from 1937 on. The reasons for
this are sufficiently known.

Toward the end of 1938 he saw himself deprived of practically.
all political influence, even in his own district. The controversy
between him and Goring ended with the victory of the latter. Hitler,
when pressed to do so by the Defendant Goring, had dropped
Streicher completely, as the Commander-in-Chief of the Luftwaffe
at that time was naturally more important and far more influential
than the Gauleiter, Streicher. The defendant even had to submit
to Aryanization as carried out in the district of Franconia with its
correctness being checked by a special commission sent by Goring.
In the course of the year 1939 Streicher was completely pushed

~aside and was even forbidden to speak in public. At the outbreak
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of the war, in contrast to all other Gauleiter, he was not even
appointed to the position of Wehrkreiskommissar of his own district.

During the last phase, in the war years, the Defendant Streicher
had no political influence whatsoever. As from February 1940 he
was relieved of his position as a Gauleiter and lived on his estate
in Pleikershof, cut off from all connections. Even Party members
were forbidden to visit him. Since the end of 1938 he had no con-
nections whatsoever with Hitler, by whom he had been completely
cast off from that time on.

In what way now did Der Stiirmer exert any influence during
the war period? It can be said that during the war Der Stiirmer no
longer attracted any attention worth mentioning. The gravity of
the times, the anxiety for relatives on the battlefield, the battles at
the front, and finally the heavy air attacks completely diverted the
German people’s interest from questions dealt with in Der Stiirmer.
The people were weary of the continuous repetition of the same
assertions. The best proof of how little Der Stiirmer was desired
as reading matter can be seen in the fact that in restaurants and
cafés Der Stiirmer was always available for perusal, whereas other
papers and magazines were permanently being read. The circu-
lation figures decreased steadily and unceasingly in those years.
Certainly the influence of Der Stiirmer in the political sphere no
longer amounted to anything.

During the periods mentioned Der Stirmer was rejected by
large circles of the population from the very outset. Its crude style,
its often objectionable illustrations, and its one-sidedness aroused
widespread displeasure. There can be no question of any influence
being exercised by Der Stiirmer upon the German people or even
the Party. Although the German people for years had been deluged
with Nazi propaganda, or rather because of that very fact, a journal

"such as Der Stiirmer could exert no influence upon its inner attitude.
Had the German people—as maintained by the Prosecution—actually
been saturated with the spirit of fanatical racial hatred, other
factors certainly would have been far more responsible for it than
Der Stiirmer and would have contributed far more essentially to a
hostile attitude towards the Jews.

But nothing of such nature can be established. The general
attitude of the German people was not anti-Semitic, at any rate,
not in such a way or to such a degree that they would have desired,
or approved of, the physical extermination of the Jews. Even official
Party propaganda with regard to the Jewish problem had exerted’
no influence upon the broad masses of the German people, neither
had it educated them in the direction desired by the State leadership.

This is shown by the fact that it was necessary to issue a number
of legal decrees in order to segregate the German population from
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the Jewish. The first example of this is the so-called Law for the
Protection of German Blood and German Honor of September 1935,
by the provisions of which any racial intermingling of German
people with the Jewish population was subject to the death penalty.
The passing of such laws would not have been necessary if the
German people had been predisposed to an anti-Semitic attitude,.
for they would then of their own accord have segregated them-
selves from the Jews.

The law for the elimination of the Jews from German'economic
life, promulgated in November 1938, was along the same lines. In a
people hostile towards the Jews, any trade with Jewish circles
would have necessarily ceased and their business would have
automatically come to a standstill. Yet in fact the intervention of
the State was needed to eliminate Jewry from. economic life.

The same conclusion can be drawn from the reaction of the
greater part of the German populace to the demonstrations carried
out against the Jews during the night of 9-10 November 1938.
It is proved that these acts of violence were not committed spon-
taneously by the German people but that they were organized and
executed with the aid of the State and Party apparatus upon in-
structions of Dr. Goebbels in Berlin. The result and the effect of
these State-directed demonstrations—which in a cynical way were
depicted for their effect abroad as an expression of the indignation
of the German people at the assassination of the Secretary of the
Embassy in Paris, Vom Rath—were different from that visualized by
the instigators of this demonstration. ’

These acts of violence and excesses based upon the lowest
instincts found unanimous condemnation, even in the circles of the
Party and its leadership. Instead of creating hostility towards the
Jewish population they roused pity and compassion for their fate.
Hardly any other measure taken by the NSDAP was ever rejected
so generally. The effect upon.the public was so marked that the
Defendant Streicher in his capacity as Gauleiter found it necessary
in an address in Nuremberg to give a warning against exaggerated
sympathy for the Jews. According to his statement he did not do
this because he approved of these measures but only in order to
strengthen by his influence the impaired. prestige of the Party.

Previously, as appears from the testimony of the witness Fritzg
Herrwerth examined here, he refused SA Obergruppenfithrer Von
Obernitz’ request to take part personally in the demonstration
planned and called it useless and prejudicial. He publicly expressed
this point of view later also, during a meeting of the League of
Jurists at Nuremberg. In doing so he risked placing himself in open
opposition to the official policy of the State.
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All these facts show that despite the anti-Jewish propaganda
carried on by the Government, actual hostility against the Jewish
population did not exist among the people themselves. Thus it is as
good as proved that neither Streicher’s publications in Der Stiirmer
nor his speeches incited the German people in the sense maintained
by the Prosecution. Therefore the general attitude of the German
nation provides no proof of incitement to hatred of the Jews having
been successfully carried out by the Defendant Streicher and leading
to criminal results. The Prosecution, however, has further supported
its accusation by the specific assertion that only a nation educated
to absolute hatred of Jews by men like the defendant could approve
of such measures as the mass extermination of Jews. Thereby the
charge is made against the whole of the German people that they
knew about the extermination of the Jews and approved of it; the
severity and consequences of such a charge on the whole future of
the German nation is impossible to estimate.

But did the German nation really approve of these measures? A
fact can only be approved of if it is known. Therefore should this
assertion of the Prosecution be considered as proved, then logically
it must also be considered as proved that the German nation
actually had knowledge of these occurrences. However, evidence
in this respect has shown that Reichsfihrer SS Himmler, who was
entrusted by Hitler with the mass assassinations, and his close
collaborators shrouded all these events in a veil of deepest secrecy.
By threatening with the most severe punishments any violations of
the rule of absolute silence which was imposed, they managed to
lower before the events'in the East and in the extermination camps
an iron curtain which hermetically sealed off those facts from the
public.

Hitler and Himmler prevented even the corps of the highest
leaders of the Party and State from gaining any insight and infor-
mation. Hitler did not hesitate to give false information to even
his closest collaborators, like Reich Minister Dr. Lammers, who was
heard here as a witness, and to make him believe that the removal
- of the European Jews to the East meant their settlement in the
Eastern Territories but by no means their extermination. However
much the statements of the defendants may diverge on many points,
in this connection they all agree so completely with one another
and with the statements of other witnesses that the veracity of their
testimonies simply cannot be questioned. If it was not possible for
even the Defendant Frank in his capacity as Governor General of
Poland to get through to Auschwitz, because without Hitler's special
consent even he was denied entrance, then this fact speaks for itself.

If even the leading personalities of the Third Reich, with the
exception of a very small circle, were not informed and if even they
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had at best very vague information, then how could the general
public have known about it? Under these circumstances the pos-
sibilities for finding out what was going on in the camps were
extremely slight.

For the majority of the people, foreign news did not exist as a
source of information. Listening to foreign radio stations was
punishable with the heaviest penalties and therefore did not take
place. And if it did, the news broadcast by foreign radio stations
concerning events in the East, although, or rather because, it corre-
sponded to facts, was so crass, so horrible beyond any human
understanding, that it was bound to appear to any normal indi-
vidual, as in fact it did, as intentional propaganda. Germany could
only gain factual knowledge of the extermination measures against
the Jews from people who either were working in the camps
themselves or came in contact with the camps or their inmates or
from former concentration camp inmates.

There is no need to explain that members of the camp personnel
who were concerned with these happenings kept silent, not only
because they were under stringent orders to do so, but also in their
own interest. Furthermore, it is known that Himmler had threatened
the death penalty for information from the camps and for spreading
news about the camps and that not only the actual culprit but also
his relatives were threatened with this punishment. Finally, it is
known that the extermination camps themselves were so hermeti-
cally sealed off from any contact with the world that nothing con-
cerning the events which took place in them could penetrate to the
public. _

The prisoners in the camps who came into contact with fellow-
workers in their work kept silent because they had to. People who
came to the camps were also under the threat of this punishment
insofar as they could obtain any insight into things at all, which
was all but impossible in the extermination camps. From these
sources, therefore, no knowledge could come for the German people.

But the order for absolute silence was compulsory to a still
greater measure for every concentration camp inmate who had been
released. Hardly anybody ever came back to life from the actual
murder camps; but if, once in a while, a man or woman was
released, in addition to the other threatened punishments the threat
of being sent back to the camp hung over them if they violated the
order for silence. And this renewed detention would have meant
gruesome death.

"It was therefore nearly impossible to learn from released con-
centration camp prisoners positive facts concerning the occurrences
in the camps. If this was the case with regard to normal concen-
tration camps in Germany, it applied in a still greater measure to
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the extermination camps. Every lawyer who, as I did, defended
peoplé before detention in a concentration camp and who was
visited by. them again after their release, will be able to confirm
that it was not possible, even in such a position of trust and under
the protection of professional legal secrecy, to get former concen-
tration camp inmates to talk.

If men such as Severing, who testified here—a Somal Democrat
 of long standing, who was highly trusted by his party comrades and
who was, because of this, in touch with many former concentration -
camp inmates—came to know of the real facts connected with the
extermination of the Jews only very late and even then to a very
restricted extent, then such considerations must apply even more to
any normal German.

It can be derived with absolute certainty from these facts that
the leaders of the State, that Hitler and Himmler, wanted under all
circumstances to keep secret the extermination of the Jews; and
this forms the base for another argument—in my opinion, a cogent
ocne—against the anti-Semitism of the German people asserted by
the Prosecution. If the German people had indeed been filled with
such hatred of Jewry as the Prosecution affirms, then such rlgorous

- methods for secrecy would have been superfluous.

If Hitler had been convinced that the German nation saw in the
Jews its principal enemy, that it approved of and desired the exter-
mination of Jewry, then he would obviously have published the
planned and also- the effected extermination of this very enemy. As
"~ a sign of the “total war” constantly propagandized by Hitler and
Goebbels, there would indeed have been no better means to
strengthen the faith in victory and the will of the people to fight
than the information that Germany’s principal enemy, these very
Jews, had already been annihilated. '

So unscrupulous a propagandist as Goebbels certainly would not
have failed to use such a striking argument if he could have based
it on the necessary presupposition, that is, the German people’s
absolute determination to exterminate the Jews. However, the “final '
solution” of the Jewish question had by all possible means to be
kept secret even from the German people who had for years been
subjected to the heaviest pressure by the Gestapo. Even leading
men in the State and the Party were not allowed to be told of it.

Hitler and Himmler were evidently themselves convinced that
even in the midst of a total war, and after decades of education and
gagging by National Socialism, the German nation—and above all
its Armed Forces—would have reacted most violently on the
publication of such a policy against the Jews. The policy of secrecy
followed here cannot be explained by any considerations of the
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enemy nations. In the years 1942 and 1943 the whole world was
already engaged in a bitter war against National Socialist Germany.

An intensification of this struggle seemed hardly possible, at any
rate not by the mere publishing of facts which had long since
become known abroad. Apart from this, considerations of making
a still worse impression on the enemy countries could hardly
influence men such as Hitler, Goebbels, and Himmler.

If they had expected to achieve even the slightest tangible results
by proclaiming to the German people the extermination of the Jews,
they would certainly not have omitted to proclaim it. On the con-
trary, they would have tried in every way to strengthen by this
means the German people’s faith in victory. The fact that they did
not do this is the best proof that even they did not consider the
German people radically anti-Semitic, and it is also the best proof
that there can be no question of such anti-Semitism on the part of
the German people.

I may therefore sum up by saying that all this stands in con-
tradiction to the Prosecution’s assertion that the Defendant Streicher
brought up the German people to hate the Jews to an extent which
made them approve of the extermination of Jewry. Therefore, even
if the defendant by means of his proclamations had aimed at achiev-
ing such an end he was not successful. )

In this connection, lisht must also be thrown upon the part attrib-
uted by the Prosecution to the Defendant Streicher, namely that
he had educated German youth in the spirit of anti-Semitism and
had inculcated the poison of anti-Semitism so deeply  into their
hearts that these pernicious  effects would be felt long after his
death.

The main reproach made against the defendant in this connection
is based on the fact that young people, as a result of Streicher's
education in hatred toward the Jews, are supposed to have been
ready to commit crimes against Jews which otherwise they would
not have committed, and that youth thus educated might be ex-
pected to perpetrate such crimes in the future too. Here the Prose-
cution relies mainly on the juvenile literature published by Der
Stiirmer and some announcements addressed to youth which appeared
in this paper. . '

Far be it from me to gloss over these products or to defend them.
Evaluation of them can and must be left to the Tribunal. In accord-
ance with the basic principle of the Defense, the only question to be
taken up here will be whether or not the defendant in any way
influenced the education of youth in a manner to promote criminal
hatred of Jews.

As for the books which have been mentioned here, it must be
said that German youth scarcely knew of their existence—much
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less did they read them. No evidence has been produced in support
of the Prosecution’s assumption to the contrary. The healthy
common sense of German youth refused such stuff. German boys
and girls preferred other reading material. It may be emphasized
in this connection that neither the text nor the illustrations in these.
books could attract youth in any way. They were, on the contrary,
. bound to be shunned.

Of special importance in regard to this point is the fact that,
Defendant Baldur von Schirach, the man responsible for educating
the whole body of German youth, testified under oath that the afore-
mentioned juvenile books published by this company were not cir-
culated by the Hitler Youth Leadership and did not fihd a circle
of readers among the Hitler Youth. The witness made the same
assertions in regard to Der Stiirmer. One of his closest co-workers,
-the witness Lauterbacher, stated in' this connection that Der Stiirmer
was actually banned for the. Hitler Youth by the Defendant
Von Schirach. It is clear that the very style and illustrations of Der
Stiirmer were ill-adapted to attract the interest of young persons
or to offer them ethical support. The step taken by the Reich Youth
Leadership is therefore quite understandable.

Although some of Der Stirmer articles submitted by the Prose-
‘cution seem to indicate that Der Stiirmer was read in youth circles
and produced a certain effect there, it must be borne in mind that
these were typical commissioned articles, that is, commissioned for
propaganda purposes. There is no evidence whatsoever to support
the Prosecution’s assertion that German youth harbored criminal -
hate toward Jews. Therefore, neither the German people nor its
youth ...

THE PRESIDENT: Dr. Marx, perhaps this would be a convenient
time to break off.

[A recess was taken.]

DR. MARX: One might now be tempted to assume that Der
Stiirmer exercised a particularly strong influence upon the Party
organizations, the SA and SS; but this was not the case either. The
SA, the largest mass organization of the Party, rejected Der Stiirmer
just as did the mass of the people. Its publications were Der SA-
Fiihrer and Die SA. The mass of the SA took these as the founda-
tion of their ideology. These publications do not contain even one
article from the pen of the Defendant Streicher. If the latter had
really been the man the Prosecution believes him to be, the most
authoritative and influential propagandist of anti-Semitism, he
would of necessity have been called upon to collaborate in these
publications, which were issued to instruct the SA on the Jewish
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question. A publication intended to provide ideoclogical instruction
could never have dispensed with the collaboration of such a man.

The fact that not one word by Julius Streicher himself ever
appeared in these papers demonstrates afresh that the picture drawn
of him by the Prosecution does not correspond in any way with the
actual facts. The Defendant Streicher could gain no influence over
the SA through his paper and the columns of Der SA-Fiihrer and
Die SA were closed to him. Even the highest SA leaders refused to
advocate his ideas. The SA Deputy Chief of Staff, SA Obergruppen-
fithrer Jiittner, testifying before the commission on 21 May 1946,
made the following statement in this connection:

“At a leader conference, the former SA Chief of Staff, Luftze,
stated that he did not want propaganda for Der Stiirmer in
the SA. In certain groups Der Stiirmer was even prohibited.
The contents of Der Stiirmer disgusted and repelled most of
the SA men. The policy of the SA with regard to the Jewish
question was in no way directed at the extermination of the
Jews; it aimed only at preventing a large-scale immigration

of Jews from the East.”

The ideoclogy of Der Stiirmer was thus rejected on principle by the
individual SA man as well as by the SA leaders, and there is there-
fore no question of Streicher’s having influenced the SA.

Not only was the Defendant Streicher not asked to collaborate
in SA publications, but his articles did not appear in any other
newspapers and publications. He was given no chance of contrib-
uting either to the Véikischer Beobachter or to other leading organs
of the German press, although the Propaganda Ministry intended
enlightenment on the Jewish question to form one of the noblest
tasks of the German press. '

The Defendant Streicher was given no opportunity, either by the
State leadership or by the Propaganda Ministry, of impressing his
ideas upon a wider circle. The Defendant Fritzsche, the man who
shared the decisive authority in the Propaganda Ministry, testified
that Streicher never exerted any influence upon propaganda and
that he was completely disregarded. In particular, he was not
entrusted with radio talks, although talks given over the radio
would have had much greater effect on the masses than an article
in Der Stiirmer, which necessarily reached only a limited circle.
The fdct that even the official propaganda of the Third Reich made
no use of the Defendant Streicher makes it clear that no results
could be expected from his activities, and that, in fact, he had no
influence at all. The official leaders of the German State recognized
Streicher for what he actually was, the insignificant publisher of an
entirely insignificant weekly. It must be stressed once more as
clearly as possible that the fundamental attitude of the German
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people was no more radically anti-Semitic than that of German
youth or the Party organizations. Success in instigating and inciting
‘to criminal anti-Semitism is, therefore, not proven.

I now come to the last and decisive part of the accusat1on that
is, to the examination of the question: Who were the chief persons
responsible for the orders given for the mass-extermination of
Jewry; how was it possible that men could be found who were ready
to execute these orders; and whether without the influence of the
Defendant Streicher, such orders would not have been given or
executed.

The main person responsible for the final solution of the Jewish
question—the extermination of Jewry in Europe—is without doubt
Hitler himself. Though this greatest of all trials in world history
suffers from the fact that the chief offenders are not sitting in the
dock, because they are either dead or not to be found, the facts
ascertained have nevertheless resulted in cogent conclusions con-
cerning the actual responsibility.

It can be considered as proved beyond any doubt that Hitler
was a man of unique and even demoniacal brutality and ruthlessness
who, in addition, later lost all sense of proportion and all self-
control. The fact that his chief characteristic was ruthless brutality
became apparent for the first time in its force when the so-called
Roéhm Putsch was suppressed in June 1934. On this occasion Hitler
did not hesitate to have his oldest fellow combatants shot without
any kind of trial. His unrestrained radicalism was further revealed
in the way in which the war with Poland was conducted. He
ordered the ruthless extermination of leading Polish circles merely
because he feared an antagonistic attitude toward Germany on their
part. The orders which he gave at the beginning of the Russian
campaign were still more drastic. At that time he already ordered
partial operations for the extermination of Jewry:

These examples show beyond doubt that respect for any prin-
ciple of humanity was alien to this man. Furthermore the pro-
ceedings, by the depositions of all the defendants, have clearly
established the fact that in basic decisions Hitler was not open to
any outside influence.
~ Hitler’s basic attitude toward the Jewish question is well known.
He had already become an anti-Semite during the time he spent in
Vienna in the years before the first World War. There is, however,
no actual proof that Hitler from the very beginning had in mind
such a radical solution of the Jewish question as was finally effected
in the annihilation of European Jewry. When the Prosecution
declares that from the book Mein Kampf a direct road leads to the
crematories of Mauthausen and Auschwitz, this is only an assump-
tion; and no evidence for it has been given. The evidence rather

»
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suggests the fact that Hitler also wanted to see the Jewish problem
in Germany solved by way of emigration. This thought, as well as the
position of the Jewish part of the population under the laws govern-
ing aliens, formed the official State policy of the Third Reich. Many
of the leading anti-Semites considered the Jewish question as settled
after the laws of 1935 had been promulgated. The Defendant
Streicher shared this opinion. The stiffening of Hitler's attitude to
the Jewish question cannot be traced back beyond the end of 1938
or the beginning of 1939. Only then did it become apparent that in
case of war—which he believed was propagated by the Jews—he
was planning a different solution. In his Reichstag speech on
30 January 1939 he predicted the extermination of Jewry should a
second World War be let loose against Germany. He expressed the
same ideas in a speech made in February 1942, on the occasion of
the 20th anniversary of the day on which the Party was founded.
And, finally, his testament, too, confirms his exclusive responsibility
for the murdering of European Jewry as a whole.

Though Hitler had adopted an increasingly implacable attitude
. on the Jewish question ever since the beginning of the war, there
is nothing to show that he visualized the extermination of the Jews
in the early stages of the war. His final resolution to this effect was
undoubtedly formed when Hitler, probably as early as 1942, saw
that it was impossible to secure a victory for Germany.

It can be assumed almost with certainty that the decision to
exterminate the Jews originated—as did almost all of Hitler’s
plans—exclusively with himself. It cannot be ascertained with cer-
tainty how far others who were closely attached to Hitler brought
their influence to bear on him. If such influence did exist, it can
only have come from Himmler, Bormann, and Goebbels. It can at
least be stated beyond any doubt that during the decisive period
from September 1939 to October 1942 Streicher did not influence
him, nor, under the circumstances, could he have done so. At that
time Streicher was living—deprived of all his offices and completely
left in the cold—at his farm at Pleikershof.- He had no connection
with Hitler either personally or by correspondence. This has been
proved beyond all doubt by the statements made by the witnesses
Fritz Herrwerth and Adele Streicher, and by the statement under
oath of the defendant himself. It cannot, however, be maintained in .
earnest that his reading of Der Stiirmer moved Hitler to give orders
for wholesale murder. This should make it clear that the Defendant
Streicher had no influence whatever on either the man who made
the decision to exterminate Jewry, or on the orders issued by him.

In October 1942 Bormann’s decree ordering the extermination of
Jewry was issued (Document 3244-PS). It has been established
beyond all question that this order came from Hitler and went to
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Reichsfithrer SS Heinrich Himmler, who was charged with the
actual extermination of the Jews. He for his part charged the Chief
of the Gestapo, Miiller, and his commissioner for Jewish affairs,
Eichmann, with the final execution of the order. These three men
are the three who are chiefly responsible, next to Hitler. It has not
been proved that Streicher had any possibility of influencing them,
or that he did actually influence them. He states—and there is no
proof to the contrary—that he never knew either Eichmann or
Miiller, and that his relations with Himmler were slight and far
from friendly.

Casually it might be mentioned that Himmler was one of the
most radical anti-Semites of the Party. From the beginning he had
advocated a merciless fight against the Jews; and in any case,
judging by what we know of him, he was not the man to allow
himself to be influenced by others in matters of principle. Apart
from that, however, a comparison of the two personalities shows
that Himmler was in every way the stronger and superior man of
the two, so that for this reason alone the exertion of any influence
by the Defendant Streicher on Himmler may be ruled out. I believe
I may refrain from further illustration of this point.

I now come to the question of whether the activity of the
Defendant Streicher had a decisive influence on the men who actu-
ally carried out the orders; that is, on members of the Einsatz-
gruppen on the one hand, and on the execution Kommandos in the
concentration camps on the other; and whether any spiritual and
intellectual preparation was necessary to make these men willing
to execute such measures.

In his speeches in Nikolaev, Posen, and Kharkov—which have
often been mentioned here—the Reichsfiihrer SS stated unequiv-
ocally not only that he besides Hitler was responsible for the final
solution of the Jewish question, but also that the execution of the
orders was only made possible by the employment of forces which
he himself had selected from among the SS. We know from Ohlen-
dorf’s testimony that the so-called Einsatzgruppen consisted of
members of the Gestapo and the SD, companies of the Waffen-SS,
members of the police force with long service records, and indigenous
units.

It must be stated as a matter of principle that the Defendant
Streicher never had the slightest influence on the ideolecgical attitude
of the SS. The extensive evidence material of this Trial contains no
shadow of proof that Streicher had any connections with the SS.
The alleged Enemy Number One of the Jews, the great propagandist
of the persecution of the Jews—as he has been pictured by the
Prosecution—the Defendant Streicher never had the opportunity of
writing for the periodical Das Schwarze Korps or even for the
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SS Leithefte. These periodicals alone, however, as the official
mouthpieces of the Reichsfliihrer SS, determined the ideological
attitude of the SS. These SS periodicals also determined their
attitude toward the Jewish question. In these circles Der Stiirmer
had just as small a public; it was rejected, just as it was in other
circles. Himmler himself rejected Streicher ironically as an
ideologist. Therefore the Defendant Streicher could not have had
any influence on the ideology of the SS members of the Einsatz-
gruppen, much less on the old members of the Police, and least of
all on the foreign units. Nor could he dictate the ideology of the
execution squads in the concentration camps. Those men originated
for the most part from the Death’s Head Units, that is the old guard
units, of whom the above statement is true to a greater degree.
Added to this is the fact that the experienced members of the Police,
as well as the SS men with long service records, were trained in
. absolute obedience to their leaders. Absolute obedience to a Fiithrer
command was a matter of course for both.

Even those experienced police force rnem'bers,.ho‘wever, accus-
tomed as they were to absolute obedience, even the veteran SS
. men, could not simply be charged by Himmler with carrying out
the executions of the Jews. Rather did he have to select men whom
he trusted to lead these execution squads and to make them
personally responsible for their assignments, pointing out explicitly
that he would take all responsibility and that he himself was only
passing on a definite order from Hitler.

Even these men, whom the Prosecution alleges to have been the
elite of Nazism, were so far from being enemies of the Jews in the
meaning of the Indictment, that the entire authority of the head
of State and Fihrer, and of his most brutal henchman, Himmler,
was required to force upon the men responsible for carrying out the
execution orders the conviction that their order was based on the
will of the authoritarian head of the State; an order which, accord-
ing to their conviction, had the power of a fundamental State law
and therefore was above all criticism. '

The men charged to carry out the annihilation, therefore, obeyed
their orders not for ideological reasons and not because they were
incited to do so by Streicher, as the Prosecution contends, but solely
in obedience to an order from Hitler transmitted to them through
Himmler, and knowing that disobedience to a Fiihrer order meant
death. In this respect, too, therefore, Streicher’s influence has not
been proved. '

The accusations brought against the defendant by the Prose-
cution are herewith exhausted. But, in order to reach a conclusion
and to form a judgment of the defendant which will take the actual
findings fully into account, it seems advisable to give once more a
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short account of his personality and his activities under the Hitler
regime.

The Prosecution considers him to be the leading anti-Semite
and the leading advocate of a ruthless determination to annihilate
Jewry. This conception, however, does justice neither to the part
played by the defendant and the influence actually exercised by
him, nor to his personality. The manner of the defendant’s employ-
ment in the Third Reich and the way in which he was called upon
to co-operate in the propagation and final solution of the Jewish
question shows the Prosecution’s conception to be false. The only
occasion on which the defendant was called upon to take an active
part in the fight against Jewry was in his capacity as chairman
of the Action Committee for the Anti-Jewish Boycott Day on 1 April
1933. His attitude on that day is in direct opposition te his violent
utterances in Der Stirmer and makes it evident that the passages
in his paper which have been attacked were pure propaganda.
Although on that day he could have drawn upon the whole power
of State and Party against Jewry, he was content to order that
Jewish places of business be marked as such and put under guard.
In addition, he gave explicit instructions that any molestation of the
Jews or acts of violence, or any damage to Jewish property, was
forbidden and would be punished. In the later stages no further
ruse at all was made of the defendant. He was not even consulted
on the ideological basis for the settlgment of the Jewish guestion.
He was unable to voice his ideas in the press or over the air. He
was not asked to write on the clarification of the Jewish question
either in the Schulungsbriefe of the Party or the periodicals belong-
ing to the organizations.

1 Not he but the Defendant Rosenberg was charged by Hitler with
the ideological training of the German people. The latter was
responsible for the Institute for Research into the Jewish Question,
set up in Frankfurt, and not the Defendant Streicher; in fact, the
- latter was not even. considered as a collaborator in this institute.
The Defendant Rosenberg was commissioned with the arrangement
of an Anti-Jewish World Congress in 1944. It is true that this
assembly did not take place, but it is significant that the plans made
for it did not include the participation of the Defendant Streicher.

The whole of the anti-Jewish laws and decrees of the Third
.Reich were drafted without his participation. He was not even
called in to draft the racial laws proclaimed at the Party rally in
Nuremberg in 1935." The Defendant Streicher did not take part in
a single conference on even moderately important questions in
either pedce or wartime. His name does not appear on any list of
participants or on any minutes. Not even in the course of the
discussions themselves is one single reference made to his name.

V]
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The fight against Jewry in the Third Reich grew more and more
embittered from year to year, especially after the outbreak of war
and during its course. In contrast to this, however, the influence of
the Defendant Streicher yearly grew weaker. Already by 1939 he
was almost entirely pushed aside and had no relations with Hitler
or other leading men of State and Party. In 1940 he was relieved
of his office as Gauleiter and after that he played no further part
in political life.

If the Defendant Streicher had really been the man the Prose-
cution believes him to be, his influence and his activity would have
-increased automatically with the intensification of the fight against
the Jews. His career would not have ended, as it actually did, in
political powerlessness and banishment from the scene of action,
but with the commission to carry out the destruction of Jewry.

- It cannot be denied that by writing ad nauseam on the same
subject for years in a clumsy, crude, and violent manner, the
Defendant Streicher has brought upon himself the hatred of the
world. By so doing, he has created a strong feeling against himself
which led to his importance and influence being rated far higher
than they actually were, for which he now runs the risk of having
the extent of his responsibility similarly> misjudged.

The defense counsel, who in this case had a difficult and
thankless task, had to limit himself to presenting those aspects and
facts which allow the true significance of this man and the role he
played in the tragedy of National Socialism to be recognized. But
it cannot be the task of the Defense to deny indisputable facts and
to defend acts for which absolutely no excuse exists.

The fact remains, therefore, that this defendant took part in the
demolition of the main synagogue of Nuremberg, and thus allowed
a place of religious worship to be destroyed. The defendant states
as an excuse that his aim in so doing was not the demolition of a
building meant for religious worship, but the removal of an edifice
which appeared out of place in the Old Town of Nuremberg, and
that his opinion had been shared by art experts. The truth of this
was proved by the fact that he left the second Jewish house of
worship untouched until it finally, and without his connivance, went
up in flames during the night of 9 to 10 November. However that
may be, the defendant shows the same lack of scruple here as he
does in his other actions. He must account here for his actions in
this connection alone; the Defense cannot shield him. But here, too,
the fact that the population of Nuremberg disapproved of these
actions clearly and unmistakably must be stressed. It was clear to
any impartial observer that the people viewed such actions with icy
detachment and that only brute force could compel them to tolerate
such measures and to look on at such senseless proceedings.
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It is just as impossible for the Defense to express any opinion
on the revival of the ritual murder myth. No interest whatsoever
was taken in these articles; but their tendency is obvious. The only
point in the defendant’s favor, apart from the good faith with which
we must credit him, is the fact that the author of these articles was
not himself, but Holz; he must, however, put up with the charge
that he allowed it to happen.

It must appear incomprehensible that the defendant continued
to play a part in the publication of Der Stiirmer long after he had
~ been politically crippled and vanished from the scene of action.
This very fact reveals his one-track mind better than anything else.

When the Prosecution accuses the defendant of having aimed at
the physical annihilation of the Jews and prepared the way for
this later result by means of his publications, I would like to refer
to the statements given by the defendant under oath at his inter-
rogation, to which I am here referring in their entirety.

The defendant claims that in the long series of articles published
by Der Stiirmer since its foundation there were none demanding
actual deeds of violence against the Jews. He also claims that
among the issues, of which there were over one thousand, only
about 15 were found to contain expressions which could form the
basis for a charge against him in the meaning of the Indictment.

On the contrary, the defendant argued that his articles and
speeches had always shown an unmistakable tendency to achieve a
solution of the Jewish problem in its entirety throughout the world,
since any kind of partial solution would serve no useful purpose
and failed to reach the heart of the problem. Basing himself on
. this very point of view he had always expressed himself unequiv-
ocally as opposed to any kind of violence, and he would never have
approved of an action such as that finally carried out by Hitler in
such a gtuesome manner.

This must raise serious doubts as to whether the defendant can
be proved to have agreed with the mass murders practiced on
Jewry, and I leave this decision to the Tribunal. In any case, he
himself refers to the fact that he had no reasonably certain knowl-
edge of these wholesale murders until 1944, a fact corroborated by
the statements of the witnesses Adele Streicher and Hiemer.

He considered the articles published in the Israelitisches Wochen-
blatt as propaganda and consequently did not believe them. In this
connection, the fact that up to the autumn of 1943 he did not in any
article express satisfaction concerning the fate of Jewry in the East
is in his favor. Although he did write then on the disappearance
of the Jewish reservoir in the East, there is nothing to show that
he had any reliable source of information at his command. He
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might, therefore, very well have believed that this process of dis-
appearance was not identical with physical annihilation but might
represent the evacuation of the Jewish population assembled there
to neutral countries or the territory of the Soviet Union. As no
evidence has been presented to show that the defendant had
received hints from any quarter in regard to the intended exter-
mination of Jewry, he could not have conceived of such a diabolical
occurrence which appears to be utterly inconceivable to the human
mind. And it certainly cannot be assumed that the mental capacity
of the defendant should have enabled him to foresee a solution of -
the Jewish question such as could only have originated in the brain
of a person who was no longer in his right senses.

The defendant describes himself as a fanatic and seeker of truth.
He professes to have written nothing and to have expressed nothing
in his speeches which he had not taken from some authentic source
and properly confirmed.

There is no doubt that he was a fanatic. The fanatic, however,
is a man who is so possessed or convinced of an idea or illusion that
he is not open to any other consideration, and is convinced of the
correctness of his own idea and no other. A psychiatrist might
regard it as a sort of mental cramp. Fanaticism of any kind is not
far removed from maniacal obsession. .As a rule it goes along with
considerable overestimation of oneself and overevaluation of one’s
own personality and its influence on the world around it.

Not one of the defendants here on trial shows such a wide dis-
crepancy between fact and fancy as does the Defendant Streicher.

The Prosecution showed him as he appeared to the outside

world. What he really was—and is—has been shown by the Trial.
But only actual facts can form the basis for the judgment. Base your
judgment also, Gentlemen, on the fact that the defendant in his
position as Gauleiter of Franconia also showed many humane
characteristics—that he had a large number of political prisoners
released from concentration camps, which even caused criminal
proceedings to be started against him. It should also be borne in
mind that he treated the prisoners of war and the foreign laborers
working on his estate very well in every respect.
. Whatever the judgment against the Defendant Streicher may be,
it will concern the fate of a single individual. It seems to be
established, however, that the German people and this defendant
were never in agreement on this essential question. The German
people always disapproved of the aims of this defendant as ex-
pressed in his publications, and retained its own opinion of and
attitude toward the Jews. -

The Prosecution’s assumption that the tendentious articles in
Der Stirmer found an echo or a ready acceptance among the
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‘German population,. or even produced an attitude which would
readily accept criminal measures, is herewith fully refuted.

The overwhelming majority of the German nation preserved
their sound common sense' and showed themselves disinclined
toward all acts of violence. The nation may therefore claim to be
declared free of all moral complicity in, and coresponsibility for,
those crimes before the public tribunal of the world, so as to be
able again to take its place in the ranks of the nations.

I leave the ‘decision on the guilt or innocence of this defendant
in the hands of the High Tribunal.

THE PRESIDENT I call on Dr. Sauter for the Defendant Funk.

DR. FRITZ SAUTER (Counsel for Defendant Funk): Gentlemen
of the Tribunal, I have the task of examining the case of the
Defendant Dr. Walter Funk. That is to say, I am to deal with a
topic which unfortunately is especially dry and prosaic. May I first
make a short statement.

I shall on principle refrain from making any statements on legal,
political, historical, or psychological matters which may be too
general, although the temptation to make such general statements,
particularly within the framework of these proceedings, may be
considerable. General statements of the kind have already been
made in abundance by my colleagues and will probably be still
further supplemented. "Therefore, I shall limit myself to examining
and presenting to you from the point of view of the Defense the
picture which the evidence in this Trial shows of the personality of
the Defendant Funk, his actions, and their underlying motives.

Gentlemen of the Tribunal, the entire course of this Trial and
the particular evidence offered in his own case have shown that the
Defendant Funk did not play a decisive part in the National
Socialist régime at any time and in any of the cases indicted here.

Funk’s authority of decision was always limited by the superior
powers of others. The defendant’s statement, made during his
personal examination, that he was allowed to come up to the door,
but was never permitted to enter, has been shown by the evidence
to be quite correct.

Funk was entrusted with tasks by the Par’cy—as distinct from
the State—only during the last year prior to the seizure of power,
that is, in 1932. These, however, were of no practical significance, as
they were of very short duration. Funk was never appointed to
any Party office after the seizure of power. He was never a member
of any Party organization—SS, SA, or Corps of Political Leaders.
Funk was a member of the Reichstag for only a little more than
6 months shortly before the seizure of power. Consequently he was
not a member of the Reichstag when the fundamental laws for the
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consolidation of National Socialist power were passed. The Reich
Cabinet passed the laws for which Funk is held responsible, in
particular the Enabling Act, at a time when Funk had not yet been
made a member of the Cabinet. At this, it will be remembered, he
did not become a member until the close of 1937 by virtue of his
appointment as Minister of Economics, that is, at a time when no
further Cabinet sessions were held. As Press Chief of the Reich
Cabinet Funk had neither a seat nor a vote in the Cabinet and could
exert no influence whatsoever upon the contents of the bills drafted.
I refer to Lammers’ statement in this connection. The same applies
to the racial laws, the so-called Nuremberg Laws.

Funk’s relations with thée Fihrer only became closer for a period
of 18 months during which he had to give regular press reports
to Hitler in his capacity as Press Chief of the Reich Cabinet, that
is, from February 1933 to August 1934, up to the death of Reich
President Von Hindenburg. Later, Funk reported to Hitler only on
very rare occasions. In this connection the witness Dr. Lammers
makes the following statement:

“Later he (Funk) only visited Hitler in his capacity of Reich
Minister of Economics on very rare occasions. He was
frequently not invited to attend conferences—even those to
which he should have been invited. He complained to me
about this frequently. The Fiihrer often raised objections,
saying that there were various reasons against Funk and that
he himself viewed Funk skeptically and did not want him.”

That is the testimony given by Dr. Lammers on 8 April 1946.
When asked whether Funk had often complained to him about his
unsatisfactory position as Reich Minister for Economics and about
the anxiety caused him by conditions generally, Dr. Lammers
replied: .

“I know that Funk was very much worried and that he

wanted an opportunity to discuss his anxieties with the

Fiihrer. He 'was extremely anxious for an opportunity of

reporting to the Fiithrer in order to obtain information, at

least, about the war situation.” (That was in 1943 and 1944).

And Lammers continues: “With the beést intentions in the

world, Funk could not obtain an audience from the Fiihrer,

and I was unable to get him to the Fiihrer.”

Funk explains the striking fact that he wasinvited to attend only
four or five Fiihrer conferences during the whole of his ministerial
activity by saying that Hitler did not need him. Up to 1942 Hitler
issued his instructions in economic affairs to Géring, who in his
" capacity of Delegate for the Four Year Plan was responsible for the
entire economy. From the beginning of 1942 Hitler also issued
. instructions to Speer, who as Armament Minister had special
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authority to issue directives to all branches of production and from
1943 personally directed the entire production. Funk therefore
never -played the principal part in the economy of the National
Socialist Reich, ‘but always only a subordinate role. This was specif-
ically confirmed by his Codefendant Goring in his statement on
16 March: ' :

“Naturally, in view of the special powers delegated to me
(Goring) he had to follow my directives in the field of
economy and the Reichsbank. The responsibility for the
directives and policy of the Minister for Economics and
President of the Reichsbank Funk is entirely mine.”

In the session of 20 June the Defendant Speer also testified that
in his capacity as Armament Minister he reserved to himself from
the very beginning any authority of decision in the most important
economic spheres such as coal, iron and steel, metal, aluminum, and
the production of machinery. Prior to Speer’s commission at the
beginning of 1942, electric power and building were entirely under
the jurisdiction of Armament Minister Todt.

For the greater part, the evidence submitted by the Prosecution
in the case of the Defendant Funk does not relate to acts personally
committed by Funk or instructions issued by him, but rather to the
various and widely differing positions which he occupied. On
Page 29 of the trial brief the Prosecutor himself declares that the
argument offered against Funk may be described as inferential.
The Prosecution starts from the assumption that judging by the
positions which he had held Funk must have had knowledge of the
various events which form the subject of the accusation. Generally
speaking, the Prosecution refers to instructions and directives
issued by Funk personally only in the case of the application in-
structions which he issued in November 1938 in connection with the
Four Year Plan decrees for the elimination of Jews from economic
life. I shall deal with this chapter separately at a later stage.

Finally, Funk was not invited to attend political and military
conferences. His position was that of a technical minister with
very limited power of decision.

As Reich Minister for Economics Funk was subordinated to the
Four Year Plan, that is, to Goring. Later on, the Armament Minister
became Funk’s superior. And finally, as was shown by the testi-
mony of Goéring, Lammers, and Hayler, the Ministry of Economics
became a regular trade ministry, which dealt mainly with the
distribution of consumers’ goods and with thé technicalities of
foreign trade. Similarly in the case of the Reichsbank the Four Year
Plan determined the use of gold and foreign currency. The Reichs-
bank was deprived of its right to decide on the credits to be
granted to the Reich for the internal financing of the war when
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Funk took over office as its President. Funk is thereby exonerated
of any responsibility for the financing of the war. The responsible
agency so far had always been the Reich Minister of Finance: In
other words, not Funk. Finally, as Plenipotentiary for Economics, .
Funk’s sole task in August 1938 was to co-ordinate the civil
economic resources for such measures as would guarantee a smooth
conversion from peace to wartime economy. These consultations
resulted in the proposals presented by Funk to Hitler on 25 August
1939 in the letter which has been several times quoted under Docu-
ment Number 699-PS. At his examination Funk stated that this
letter did not portray matters with complete accuracy, since it was
a purely private letter, a letter of thanks for birthday congratula-
tions received from Hitler. This point will have to be taken up again
later, as the Prosecution particularly emphasized Funk’s position as
Plenipotentiary for Economics. The evidence shows that his position
as Plenipotentiary General was Funk’s most disputed position, but
also his weakest.

With regard to the occupied territories Funk had no decisive

authority whatsoever. All the witnesses interrogated on the point
testified to this. But all witnesses also confirmed that Funk always,
opposed the spoliation of the occupied territories. He fought against
German purchases in the black markets; he opposed the abolition
of the foreign exchange relations with Holland, a measure intended
to facilitate German purchases in Holland; and, as we have heard
from the witness Neubacher, he organized exports to Greece from
Germany and the eastern European states, and even sent gold there.
He also repeatedly opposed the financial overburdening of the
occupied territories especially in 1942 and 1944, and the raising of
the occupation costs in France. He defended the currency of the
occupied countries against reported attempts at devaluation. In the
case of Denmark he even succeeded in raising the value of the
currency, in spite of all opposition. Furthermore, Funk fought
< against the arbitrary stabilization of exchange when -currency
arrangements were made with occupied countries. Germany’s
clearing debt was always recognized by Funk as a true commercial
debt even with regard to the occupied countries. This is shown
especially by his proposal, mentioned here, to commercialize this
clearing debt by a loan to be issued by Germany for subscription
in all European countries. Funk was also opposed to the over-
working and especially to the compulsory employment of foreign
labor in Germany. ’

The Defendant Sauckel has already testified to this at his inter-
rogation here. The witnesses Hayler, Landfried, Puhl, and Neu-
bacher, and the Codefendant Seyss-Inquart, have all confirmed that
these measures taken by Funk had favorable results for the
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occupied countries. According to these statements Funk always
strove to keep order in the economic and social life of the occupied
territories and to preserve it as far as possible from disintegration.
He' always disapproved and opposed radical and.arbitrary measures
.and favored agreements and compromises. Even during the war-
Funk was always thinking of peace. This statement was made by
the witnesses Landfried and Hayler, who added that Funk was
repeatedly reproached for his attitude by the leading State and
Party offices. The Defendant Speer also testified at his interrogation
‘that during the war Funk had employed too many workers in the
~manufacture of consumers’ goods and that it was for this reason
that Funk had to hand over the management of the consumers’
goods production in 1943.

That Funk revolted against the horrible “scorched earth” policy
just as Speer did has been proved to the Court by Speer himself,
as well as by the witness Hayler on 7 May 1946. This witness
declared that he had seldom seen Funk so much upset as he was
when informed of this order for destruction. Hayler testified that
Funk, in his capacity of Reich Minister of Economics 4nd President
of the Reichsbank, gave orders that existing stocks should be pro-
tected from destruction as decreed, in order to insure a supply of
consumers’ goods necessary for the population and to safeguard
currency transactions in the German territory which had been
abandoned.

The aim of Funk’s economic policy—one might cal] it the main-
spring of his life work—was the formation of a European economic
community based on a just and natural balance of interest of the
sovereign states. Even during the. war he relentlessly pursued this
goal, although the exigencies of war and the restraints imposed on
development by the war naturally impeded these efforts at every
turn. Funk has given a graphic description of the economic Europe
which he envisaged and strove to attain in some major speeches on
economic policy. Extracts from some of these speeches, many of
which received a hearing even in neutral a_nd enemy countries, are
included in the document book.

In judging the acts of the Defendant Funk, his whole personality
must naturally be taken into consideration to some extent in in-
vestigating the motives from which he acted. Funk was never
looked upon by the German people—as far as he was known at all—
as a Party man capable of participating in brutal outrages, using
methods of violence and terror or amassing fortunes at the expense
of others. He inclined rather toward art and literature, which
preference he shared with—for instance—his friend Baldur von
Schirach. Originally, as you have been told, he wanted to study
music, and in later years he preferred to have poets and artists in
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his house rather than men of the Party and the State. In profes-
sional circles he was known and respected as an economist and a
man with a wide theoretical and historical knowledge, who had
risen from journalism and had been a brilliant stylist. His position
as chief editor of the distinguished Berliner Bérsenzeitung was on
a sound economic basis; by accepting the office of Press Chief in
the Reich Cabinet at the beginning of 1933, after Hitler’s assump-
tion of power, he even incurred a financial loss. Therefore, he was
not one of those desperados who were glad to get into a well-paid
position through Hitler. On the contrary, he made a financial
sacrifice when he took over the State office offered him, and it
therefore seems perfectly credible that he did this out of patriotism,
out of a sense of duty toward his people, and in order to put himself
at the service of his country during the hard times.of distress.

In judging the personality and character of the Defendant Funk,
it is also significant that he never held or tried to obtain any rank
in the Party. Other people who took over high State offices in the
Third Reich were given the title of an SS Gruppenfiihrer, or were
given, for instance, the rank of SA Obergruppenfithrer. Funk, on
the contrary, was only a plain Party member, from 1931 until the
end of the Third Reich, who carried out his State functions con-
scientiously, but made no effort to obtain any honors within the
Party.

The only incident with which the Defendant Funk was
reproached in this connection was the fact that he accepted an
endowment in 1940, on his fiftieth birthday. In itself, of course,
that is not a punishable act; but the Tribunal evidently evaluated
it as a moral charge against the defendant. Therefore, we shall
briefly define our position with regard to this. We remember how
this endowment came about: The President and Board of the Reich
Chamber of Economics (Reichswirtschaftskammer), as the highest
representatives of German economic life, presented him on his
fiftieth birthday with a farmhouse in Upper Bavaria and about
110 acres of ground. This farmhouse, of course, existed for the time
being only on the paper of the presentation document and had still
to be built. This presentation was expressly approved by the head
‘of the State, Adolf Hitler; therefore it was not made secretly to the
Reich Minister of Economics, but quite officially, without any sup-
pression or secrecy in the matter.

The gift subsequently turned out to be an unfortunate one for
Funk, as the building proved much more expensive than had been
expected and Funk was required to pay a very high donation tax.
Funk, who, up to that time, had never incurred debts and whose
finances had always been well regulated, now found himself
plunged into debt through this “gift” of a farmhouse. Goéring heard
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of it and came to Funk’s assistance with a generous sum. When
Hitler heard of Funk’s financial difficulties through Minister
Lammers, he had the cash necessary to settle Funk’s financial
troubles transferred to him in the form of a gift. With this Funk
was able to pay his taxes and his debts. He used the remainder
to create two public endowments, one for dependents of officials of
" the Reichsbank killed in action, the other to the same end for the
staff of the Ministry of Economics. The farm was also to become an
endowment at some’ later date. Funk’s treatment of the matter
shows his delicacy in this respect too. Even though such an endow-
‘ment could not be legally disputed, he felt that it was better to
avoid such endowments and to make them over to the public, since
he could not refuse to accept a gift from the head of the State.

Mr. President, I now turn to a new subject. I would propose to
have a recess now.

THE PRESIDENT: The Court will adjourn now.

[A recess was taken until 1400 hours.]
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Afternoon Session
THE PRESIDENT: The Tribunal proposes to go until 4 o’clock
without a break, if that is convenient.

DR. SAUTER: Gentlemen of the Tribunal, I have so far defined
the position of the Defendant Funk in general statements; I am now
going to deal with the criminal responsibility of the Defendant
Funk on the separate charges made against- him.

The first point of the Indictment deals with the support of the
seizure of power by the Party, that is, the Defendant Funk’s Party
activities from 1931 up to the end of 1932. The Defendant Funk is
alleged to have helped the conspirators to seize power. This charge
deals with the activities of the Defendant Funk from the date of
his joining the Party in June 1931 up to the seizure of power on
36 January 1933. The Prosecution maintains that Funk’s activities
on behalf of the Party during that period furthered the seizure of
power by the National Socialists. That is correct. The Defendant
Funk himself, when interrogated on 4 May, gave a detailed expla-
nation of his reasons for considering the National Socialist seizure
of power the only possible way of delivering -the German people
from the grave intellectual, economic, and social distress of that
time. The economic program of the Party was, in his opinion,
vague and mainly intended for propaganda. He himself wanted to
gain recognition for his own economic principles in the Party, in
order to work through the Party for the benefit of the German
people. Funk gave a detailed description of these principles during
his examination. They are based on the idea of private property,
which is inseparable from the conception of the varying capability
of a human being.

Funk demanded the recognition of private initiative and of the
independence of the creative businessman, added to free competition
and the leveling of social extremes. He aimed at the elimination
of Party and class warfare, at a strong Government with full
authority and responsibility, and at the creation of a uniform .
political will among the people. His conversations with Adolf Hitler

“and other Party leaders convinced him that the Party entirely
accepted his principles and ideas. In Funk’s opinion he cannot be
blamed for his support of the Party in its struggle for power. Funk
believes that the discussions in this Trial furnish absolute proof that
the Party came to power quite legally. But even the methods used
by Funk to assist the Party cannot, in his opinion, be condemned.
In any case the role attributed to him by the Prosecution does
not fit the facts. The importance of Funk’s activities is at times
greatly overestimated by them; in many other instances their
judgment of these activities is completely false.’
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The evidence offered by the Prosecution consists mainly of
references and extracts from reference books, and especially from
a book by Dr. Oestreich, Walter Funk—A Life for Economy, which
was submitted to the Tribunal as Document Number 3505-PS,
USA-653. The core of this evidence is a “Program for Economic
Reconstruction” by the Defendant Funk, which is printed on
Page 81 of this book and which the Prosecution calls “the official
Party declaration in the economic field” and “the economic bible
for the Party organization.” This so-called “Program for Economic
Reconstruction” forms the basis for the incorrect accusation made
by the Prosecution on Page 3 of the trial brief, to the effect that
" the Defendant Funk assisted “in the formulation of the program
which was publicly proclaimed by the Nazi Party and by Hitler.”

This “Program for Economic Reconstruction,” which was read
word for word during the hearing of the Defendant Funk, actually
did not contain anything unusual, let alone revolutionary, or
anything which was in any way characteristic of the National
Socialist ideology. The program indicates the need for providing
work, creating productive credits without inflationary consequences,
balancing public finances, as well as the need for protective meas-
ures for agriculture and urban real estate, and a redirection of
economic relations with foreign countries. It is a program which,
as Funk said in his testimony, might be advocated by any liberal
or demdcratic party and government. The Defendant Funk only
regrets that the Party did not fully subscribe to these principles.
Later on his economic viewpoint involved him in constant diffi-
culties and disputes with various Party offices, especially with the
German Labor Front and the Party Chancellery, and with Himmler
and most of the Gauleiter. This is also confirmed by the witness
Landfried, who described these differences between Funk and the
_ Party in detail in his interrogatory. Funk had the reputation in
the Party of being mainly a liberal and an outsider. During that
time, that is mainly in 1932, he established relations between Hitler
and some of the leading personalities of German economic life.
He also worked to promote understanding for National Socialist
ideas and to gain support for the Party by trade and industry. By
virtue of these activities he was frequently described as Hitler’s
economic adviser. But that was not a Party office or a Party title.

In Document EC-440, USA-874, Funk states that Keppler, who
was later appointed State Secretary, was considered the Fiihrer’s
economic adviser for many years before himself. By this reference
Funk intended to show that the designation “Economic Adviser
to the Fiihrer” was given by the public to other persons also.

The period during which Funk was given Party assignments
was a very short one. That these activities were never of decisive
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importance may be deduced from the fact that after the assumption
of power Funk’s Party activities ceased completely. In other fields,
such as food and agriculture, finance, and so forth, the Party
"incumbents who entered the civil service as ministers or state
secretaries, et cetera, retained their Party office, which usually
acquired greater importance. The elimination of the sole Defend-
ant Funk from every Party office as soon as the assumption of
power was complete shows clearly that the Party leaders did
not attach much value to Funk’s work in the Party.

In cross-examining the Defendant Funk the Soviet Russian
Prosecution showed him an article which had appeared on 18 August
1940 in the magazine Das Reich on the occasion of his fiftieth
birthday (USSR-450). In this article the author, an economist by
the name of Dr. Herle, emphasizes that Funk “as intermediary
between the Party and economic circles had become a pioneer
working toward a new spiritual attitude in German economic life.”

In this connection we may say that Funk never denied that -
he regarded it as his task to construct an economic system with
an obligation toward state and community on the one hand, yet
based on private ownership and private initiative and resppn-
sibility on the other. Funk always acknowledged and adopted the
political aims and ideals of National Socialism. The majority of
the German people embraced these goals and ideologies, as was
proved by several plebiscites. Funk himself did not suspect ‘that
all the good intentions and idealistic aims, so often emphasized by
Hitler when he came into power, would later crumble in the blood
and smoke of war.and sink to such an inconceivable inhuman
level. Funk testified explicitly that he considered the authoritative
form of government—by which he meant the strong state, a respon-
sible cabinet, the social community, and an economic system with
social obligations—a prerequisite in order to overcome the grave
intellectual and economic crisis through which the German people
‘were then passing. He always expressly acknowledged that politics
must have precedence over economics. :

On 30 January 1933, as Press Chief of the Reich Government,
Funk took up the State office of a Ministerial Director in the Reich
Chancellery. Six weeks later, however, the direction of press policy
passed into the hands of Dr. Goebbels, when the latter became
Reich Minister for Public Enlightenment and Propaganda; and the
press department of the Reich Government, which Funk was to
have directed, was merged in the newly established Ministry for
Propaganda. For the time being he retained only the right to make
his press report personally to Reich President Von Hindenburg and
Reich Chancellor Adolf Hitler—until Hindenburg’s death. Then this
activity also came to a complete standstill, so that the Office of
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Press Chief of the Reich Government existed only on paper. This
was also expressly confirmed by the Defendant Fritzsche during his
examination as a witness on 28 June.

The guilt of the defendant is inferred mainly from the fact that
he was a State’ Secretary in the Ministry of Propaganda. The hearing
of evidence has shown, however, that as State Secretary, Funk had
nothing whatsoever to do with' actual propaganda work. He made
no radio speeches, nor did he speak at public meetings. Press policy,
on the other hand, was dictated by Dr. Goebbels in person even at
that time.

Even at that time, however, Funk gave particular attention to
the wishes and complaints of the journalists. He protected the press
against misuse by official departments and made every effort to
safeguard the individuality of the press and to enable it to work
in a responsible manner.

All this has been established by a number of witnesses to whom
I refer on Pages 17 to 24; in particular by the witnesses Amann,
Kallus, Fritzsche, Oeser, and Roesen. The two latter witnesses have
indeed confirmed the fact that Funk as State Secretary in the Min-
istry of Propaganda also worked energetically on behalf of Jews
and such persons as were oppressed and hindered in their spiritual
and artistic work by the legislation and cultural policy of the
National Socialists. Funk did so much on behalf of such people
that he jeopardized his own official position to such an extent that
the Ministry actually considered him politically unreliable.

As to defendant’s activity in-the Reich Ministry of Propaganda, . the Prosecution
charges him as follows:

“By means of such an activity in the Ministry of Propaganda the Defendant
Funk participated in establishing the power of the conspirators over Ger-
many, and is particularly responsible for the persecution of ‘political dissen-
ters’ and Jews, for the psychological preparation of the people for war, and
for the weakening of the strength of and will for resistance of the victims
selected by the conspirators.”

Also in this point of the accusation, the guilt of the Defendant Funk has been
derived almost exclusively from the fact that he occupied the position of a state
secretary in the Ministry of Propaganda. The hearing of evidence, however, has
shown that Funk had nothing to do with actual propaganda activity in his position
as State Secretary. Funk did not deliver any speeches, either through the radio
or in public meelings. The press policy was directed by Dr. Goebbels in person
ever since the Ministry had been established. However, Funk took care, to a large
extent, of the wishes and complaints of the journalists. He protected the press
against trespassing by Government offices and tried to secure for the press an
individual look and an activity conscious of its responsibilities. This is expressed
by the digest from the book written by Dr. Paul Qestreich: Walter Funk—
A Life for Economy, Document 3505-PS, Exhibit USA-653, Document Book
Funk Number 4b.

Some of Funk’s wordings from that period of his activity in the Ministry of
Propaganda, as for example, the sentence “the press is no barrel organ’’ and the
saying ‘“the press should not be the scapegoat of the government’” later have
become all but household words.

As State Secretary Funk had, on the whole, only organizational and economic
tasks, he managed the financial side of the activity of the numerous organizations

. 1
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and institutes which were controlled by the Ministry of Propaganda, such as,
particularly, the Reich Broadcasting Company, further the German Trade Publicity
Council (Werberat der deutschen Wirtschaft), the State-owned film combines, the
State-owned theaters and orchestras and the State-owned press agencies and,
newspapers. As to art, and according to his artistic tastes, he occupied himself
with music and theater. In the direction of the Ministry of Propaganda, a com-
plete separation between political tasks on the one hand and organizational and
econcniic tasks on the other hand took place. This has been stated in unison by
all witnesses examined on this point. Minister Dr. Goebbels in person directed
the propaganda policy, exercising complete, absolute and exclusive control. His
assistants herein were, not his State Secretary Funk, but his old collaborators
from the propaganda organization of the Party, who, for the most part, were taken
over by him in a personal union into the newly created Ministry of Propaganda.
Funk, however, did not belong to the propaganda department of the Party, neither
before nor after the Ministry was established. The assertion of Mr. Messersmith
in his affidavit, submitted under Document 1760-PS, according to which Goebbels
had incorporated Funk into the Party organization, is erroneous, and can obviously
be attributed to the fact that Messersmith had, as an outsider, no insight into the
division of work within the Ministry of Propaganda, and moreover, apparently
identified readily the propaganda activity of the Party with the propaganda of
the State Ministry. This has been confirmed by the questionnairz submitted by
Messersmith, as asked for by the Defendant Funk, on May Tth, 1946, (Document
Book Funk, Supplement Number 5). This questionnaire shows that Messersmith
cannot even state whether he had a conversation with the Defendant Funk
a few times or only once; furthermore, that he does not remember any more what
tepic was discussed at that time, nor in what capacity Funk was present at this
meeting. With such vague and unreliable statements of a witness nothing, of course,
can be proven. .

As a proof of the fact that Fuﬁk had nothing to do with the actual propaganda
activity and—as the Defendant Goéring has asserted here as a witness—did not play
any important part at all in comparison to Goebbels, I refer to the affidavit of
the former Reichsleiter for the press, Max Amann, of April 17th, 1946 (Document
Book Funk, Exhibit 14). At first, the Prosecution has submitted an affidavit swon
by this witness, of December 19th, 1945 (Document 3501-PS); the statements con-
tained therein have been, in the new affidavit of April 17th, 1946, supplemented and
corrected in essential points. In this new statement, submitted to the Prosecution
and to the Defense, the witness Amann gives evidence that also, according to his
knewledge, Funk, as State Secretary in the Ministry uvf Propaganda, had nothing
to do with the actual propaganda activity. For the rest, the witness confirms the
statements of the Defendant Funk, namely, that he (Amann) did not know in
person the distribution of activities and the interior management of the Ministry,
and that his statements are exclusively based on information by other persons.
The witness Heinz Kallus, on the other hand, worked for some years as an official
of the Ministry of Propaganda. Kallus, too, confirms under oath in the answers,
in the questionary addressed to him (Exhibit Number Funk-18), that cn the whole
Funk was engaged in administration and financial questions, and the same was
testified by the Defendant Hans Fritzsche during his examination as a witness
before this Tribunal on June 27th and 28th.

In the trial brief of the Defendant Funk, Page 3—Document 3566-PS—the Prose-
cution submitted the notes of an SS-Scharf{ihrer Sigismund as evidence for the
importance of the position which Funk is supposed to have held in the Ministry of
Propaganda. An official of this Ministry, by the name of Weinbrenner, is supposed
to have declared to that S$S-Scharfithrer that it was impossible to know whom
Minister Goebbels would entrust with the office of radio superintendent, as
Goebbels took most of the important decisions only in agreement with Under
Secretary Funk. Now, Dr. Goebbels did not as a matter of course undertake the
appointment to the leading post in broadcasting without getting in touch with
Funk, the chairman of the administrative board of the Reich Broadcasting Corpora-
tion (Reichsrundfunkgesellschaft); this, however, does not prove anything con-
cerning the nature and the significance of the activity of the Defendant Funk nor
of the aims he pursued thereby. After all, the Prosecution has been able to
submit but one single document bearing the signature of Funk as Under Secretary,
namely, the fixing of a date for the coming into force of a decree for the execu-
tion of a law concerning the Reichskulturkammer, of November 9th, 1933 (Docu-
ment 3505-PS); hereof the Prosecution deduces a responsibility or, at any rate, a
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co-responsibility of the Defendant Funk for the entire legislation for the control
and co-ordination of the .cultural professions (Kulturberufe).

This conclusion appears to be wrong; quite apart from the fact that the point
in question is the fixing of a date for a decree concer'ning execution, therefore a
purely formal act, it must be emphasized that this law was decided by the BReich
Cabinet of which the Defendant Funk at that time was not a member.

Funk stated in his examination that, during the entire duration of his activity
in the Ministry of Propaganda, he hardly gave his sighature more than three
times representing Dr. Goebbels. For the rest, the Defendant X¥ritzsche {estified
here as a witness, on June 28th, 1946, that the position of Dr. Goebbel's long-time
collaborator and personal advisor Hanke, who later on became Under Secretary
and Gauleiter, corresponded far more to the usual position of an under secretary
in the Ministry, than the one of the Defendant Funk. It was Hanke, too, who main-
tained the liaison of Minister Goebbels with the section heads and advisers of
the Ministry, a task adhering otherwise to the under secretary in a ministry, but
which was never entrusted to the Defendant Funk, although he was an under
secretary.

It is proven by the affidavit of the former editor-in-chief of the Frank-
furter Zeitung, Albert Oeser (Exhibit Number Funk-1), and »f the attorney-
at-law Dr. Karl Roesen (Exhibit Number Funk-2), as well as by the affidavits of
the - witness Heinz Kallus (Document Funk-18), that the Defendant Funk, in his
position as an under secretary of the Ministry of Propaganda, energetically under-
took to help Jews and other persons who were oppressed and thwarted in their
intellectual or artistic activities by the National Socialist legislation and cultural
policy, and that he did this under heavy risks to his own position.

Among the perspns for whom Funk interceded were not only Jewish editors,
but also many prominent German artists, and the witness Kallus (cf. his question-
naire in the Document Funk-18) mentions in this connection the Jewish proprie-
tors- of a big Berlin directory publishing firm, whom Funk had given permission to
carry on with' their business, against considerable resistance of the competent
section of the Ministry and of the German trade publicity council (Werberat der
deutschen Wirtschaft), The witness Kallus stated further, that, owing fo this
attitude. toward the Jewish cultural workers, Funk was ‘‘suspect’” to Dr. Goebbels
and to the chief of the press section, Berndt, who was known to be particularly
radical. Editor-in-chief Oeser explicitly states, as a witness, in his affidavit (Docu-
ment Book Funk Number 1) that he has made his statements voluntarily to prove
the ‘““human attitude” of the Defendant Funk, and gives the names of eight Jewish
editors of the Frankfurter Zeitung, whom Funk had given permission
to carry on with their profession. In this connection, Oeser further remarks:
‘“He (Funk) herewith proved his human understanding. Indeed, I have never
heard from him (Funk), in the -course of our conversations, any inhuman utter-
ances., Owing to his (Funk's) ccncessions, the endangered people obtained, in part
repeatedly, the possibility to hope and to work anew with us and to prepare,
without loss of income, their change of profession and their emigration.” Oeser,
a well-known economic journalist, who always kept completely aloof from the
Party, explicitly states that Funk, without any doubt, exposed himself by his
attitude toward the Jews.

In the cross-examination of the Defendant Funk the Prosecution referred to
an affidavit, produced by the Prosecution, of an edifor called Franz Wolf; this
witness expressed—Document 33954-PS, Exhibit USA-377—the opinion that Funk
may well have given those exceptional permissions not out of human sentiments,
but rather in order to maintain the high standard of the Frankfurter
Zeitung. By the way, the author of the affidavit was actually one of the
Jewish editors who were given permission to further exercise their profession
by Funk. The assumption of the witness Wolf is in direct contradiction to the
positive statements of the witness Oeser. The Defendant Funk, too, opposed this

. interpretation and has pointed out that at that time such considerations were of no
importance to him. In later years, when the Frankfurter Zeitung was
to disappear, he had, so he said, used his influence in order to insure the further
publishing, out of material considerations too, as this newspaper was, as an economic
paper, highly esteemed abroad and was the best commercial newspaper of the
country. However, this does not alter the fact that Funk had, at that time, used
his influence repeatedly and with success in favor of Oeser and his collaborators,
for purely humanilarian reasons.
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The witness Kallus finally declared in his questionnaire (Page 3 of Document
Funk-18) that he remembers several occasions where Funk made possible the,
emigration of Jewish people under tolerable conditions. Kallus confirms hereby
the statements of the witness Luise Funk (Document Beok Funk, Exhibit Num-
ber 3), according to which the Defendant Funk often received, in the years
when he was Under Secretary of State in the Ministry of Propaganda, letters of
thanks from Jews who had emigrated at that time from Germany and who thanked
Funk for having given them facilities for liquidating their businesses and for
having procured them permission to take along abroad considerable parts of
their fortunes.

Evidence concerning this second part of the Indictment has accordingly shown
that Funk is guilty in the sense of this part of the Indictment neither in his
official capacity nor by his actions. He has helped, as far as it was within his
power, .many Jews and many individuals who were endangered and hindered in
their cultural work, out of their material and sp1r1tua1 distress, although by doing
so he jeopardized his own position,

Now, Gentlemen of the Tribunal, I turn to another subJect—the
charge appearing under Point 4 of my brief, Page 24 onward,
namely, that he "participatled in the preparation of wars of aggres-
sion; a point which is dealt with by Figure 4 of the Indictment. The
accusation against the Defendant Funk is: “that with full knowl-
edge of the aggressive plans of the conspirators he participated in
the planning and preparation for such wars.”

As evidence of this, the Indictment first of all points out that
Goring’s Ministry of Economics was brought under the Four Year
Plan as the “high command of the German war economy,” and was
placed under Funk’s command. The Indictment also states that
according to the Law for the Defense of the Reich of 4 September
1938 Funk, in his capacity as Plenipotentiary for Economics, was
explicitly charged with the mobilization of German economy in
case of war. _

The Prosecution’s assertion that the Reich Ministry of Economics
was brought under the Four Year Plan before it was handed over
by Goring to Funk is quite correct, but the so-called “high command
of the German economy” was not in the hands of the Reich Minister
of Economics, Funk, but entirely in those of the Delegate for the
Four Year Plan—that is, the Codefendant Géring. GoOring has con-
firmed the fact that Funk was obliged to follow his instructions. In
addition, the most important branches of production were man-
aged—as we have already shown—by special plenipotentiaries of
the Four Year Plan, who were under the control of Goéring and
received their instructions from Goring—not from Funk. The Reich
Ministry of Economics itself was merely the office which carried
out the directives of the Four Year Plan. The Defendant Funk has
testified that some offices were only formally under his supervision
and functioned in reality as autoriomous institutions of the Four
Year Plan. ) .

Funk’s position as Plenipotentiary for Economics was vigorously
disputed from the beginning. When the Defendant Funk was cross-
examined, Document EC-255 was submitted, a letter from the Reich
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War Minister, Von Blomberg, to the Delegate for the Four Year
Plan, Goring, dated 29 November 1937, wherein Blomberg proposes
that the Defendant Funk, who had just then, on 27 November
1937, been appointed Reich Minister of Economiecs, should also be
appointed Plenipotentiary for War Economy. This was not, how-
ever, done.

Goring himself took over the Reich Ministry of Economics to
begin with, and only handed it over to the Defendant Funk in Feb-
‘ruary 1938, 3 months afterward. Then the High Command of the
Armed Forces—more especially the Army Economic Staff under
General Thomas, whose name has been mentioned repeatedly—
requested that the Plenipotentiary for War Economy should be
‘bound in the future to follow the directives of the High Command
in all questions concerning supplies for the Armed Forces. In this
Document, EC-270, USA-840, the Economic Staff of the High Com-
mand of the Armed Forces claims a right to direct the Plenipotenti-
ary for War Economy in nearly all his fields of activity.

The Defendant Funk tried by means of a conversation with
Reich Marshal Goring and a letter to Reich Minister Dr. Lammers
to clarify his position as Plenipotentiary for War Economy, and as
such claimed to be placed under the direct command of Hitler and
not bound to abide by the directives of the High Command of the
Armed Forces. Goring and Lammers concurred with Funk’s opinion.
It must, however, be emphasized most strongly that this did not
affect Funk’s subordination to Goring, for all the other supreme
Reich offices and minjsters directly subordinate to Hitler’s command
~ were also bound by the directives of the Delegate for the Four Year
Plan, that is, by Goring’s directives.

It is a remarkable fact that according to the Reich Defense Law
of 4 September 1938—the Second Reich Defense Law—the Defend-
ant Funk did not become Plenipotentiary for War Economy, but
Plenipotentiary for Economics, without the word “War,” and that
this act explicitly stated that Funk was bound to comply with the
demands of the OKW. The OKW, therefore, won its battle against
Funk in the end.

But the individual economic departments, which according to the
Reich Defense Law were under the direction of the Plenipotentiary
for Economics for his special assignments, were equally unwilling
to recognize him. In an interrogatory by the former State Secretary
Dr. Hans Posse, Funk’s deputy as Plenipotentiary for Economics
(Document 3819-PS, USA-843) which was produced during the cross-
examination of the Defendant Funk, Posse states that the Pleni-
potentiary for Economics “never really, exercised any function.”
The ministers and state secretaries of the individual economic
departments of finance, agriculture, transport, et cetera, did not,
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according to Posse, wish to be placed under Funk’s control, and
even protested against it. Posse also mentions the disputes which
Funk had with the Four Year Plan. He calls these conflicts “the
“struggle for power,” which in this. connection simply means the
authority to make decisions concerning the other economic depart-
ments. This was not a dispute between Goring and Funk; that is
untrue because obviously Funk as Plenipotentiary for the Eco-
nomics was still subordinate to Géring. Actually, this was a quarrel
among state secretaries. The individual economic departments
declared that they were subordinate to the Delegate for the Four
Year Plan and refused to recognize the right of the Plenipotentiary
for Economics to give them directives, since Funk himself was
under the direction of the Four Year Plan. The state secretaries
of the Four Year Plan supported the departments in their inter-
pretation, and this lack of clarity and the overlapping of competen-
cies caused the authority to issue directives to pass formally from
the hands of the Delegate of the Four Year Plan a few months after
the outbreak of the war.

Questioned by the Prosecution as to whether he had been in the
habit of discussing important matters with Funk, the above-men-
tioned State Secretary Posse replied: “Yes; but these discussions did
not produce results.” Posse confirms that the authority given to
Goring was much more extensive and that Goring finally dissolved
the office of the Plenipotentiary for Economics. According to Funk
this happened as early as December 1939, a few months after the
outbreak of the war. Funk retained only the formal right to issue
decrees. This has also been confirmed by Lammers. Therefore, the
Codefendant Goring’s statement that he was also of the opinion
that Funk’s position as Plenipotentiary for Economics could be
described as having existed only on paper is quite correct.

Naturally the office of the Plenipotentiary for Economics worked in continuous
business relations with the other economic departments, with the Four Year Plan,
with the staff of the department for defense economics of the German Supreme
Command, and with the Plenipotentiary for Administration, that is to say, the
Reich Minister of the Interior. As procf the Prosecution presented various docu-
ments showing that at the meetings of the Deputy Plenipotentiary for Economics
and his staff, questions of finance, war production, labor, and others were dis-
cussed. In this connection the office of the Plenipotentiary once also treated the
questicn of employing prisoners of war in the industry, but this was an entirely
theoretical discussion (Document Number EC-488, USA Exhibit Number 842).

Why this General Staff economy work, which had to be done in times of
peace for the eventuality of war, should be incriminating for the Defendant Funk
is not clear. Besides, -until August 1939 he personally did not take any interest in
the details of these questions. All this work of the Plenipotentiary for Economics
consisted of general preparations in case of war and did not apply to any special
war. However, when Funk’s proposition for changing over from peacetime to

wartime economy was worked out in co-operation with the other economic
~departments in August 1939, the danger of war with Poland was already pressing.

Nowhere in the material presented by the Prosecution is there
a single indication of the fact that the Defendant Funk knew any-
thing about military and political conversations and preparations
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which had as their object the planning of war—in particular, a war
- of aggression to be waged by Germany. Funk was never invited to
take part in any conversations of this kind. He was, in particular,
not present at the well-known discussion with Goring on 14 October
1938, which was treated exhaustively by the Prosecution on Page 24
of the trial brief. According to the Prosecution, Géring during that
meeting referred to an order issued by Hitler for an unusual increase
in armaments, especially weapons of attack. The Prosecutor declared
during the session of 11 January 1946 that at that meeting Goring
addressed words to Funk which were described as “the words of a
. man already at war.” Several documents included in the Funk
document book and submitted to the Tribunal prove, however,
beyond doubt that the Defendant Funk did not attend that meeting
at all, as he was in Sofia at the time in order to conduct economic
negotiations with ‘Bulgaria. This exhibit, which the Prosecution
obviously intended to use as a main exhibit, is thereby invalidated.
On 25 August 1939, the date of Funk’s lefter to Hitler to which I
referred this morning, the German and Polish armies were already
. completely mobilized and stood face to face with each other. He
was, therefore, compelled to act in that particular manner, and by
that time he was no longer able to cancel any of the preparations.
All this is corroborated by the diary kept by the witness Kallus
and submitted in the Funk document book under Number 18. The
Defendant Funk stated here on the witness stand:

“It was naturally my duty as Plenipotentiary for Economics
to do all I could to prevent the civilian section of the econ-
omy from being shattered in the event of war, and it was
also my duty as president of the Reichsbank to increase as
much as p0551ble the Reichsbank’s reserves of gold and for-
eign currency.”

He goes on to say:

“That was necessary on account of the general political ten-
sion at the time, and it was also necessary in case no war
would come about but only economic sanctions which, in view
of the political situation at the time, one could and must
expect.”

Funk likewise says:

“It was also my duty as Reich Minister of Economlcs to in-
crease production.”

That is an exact quotation from the Defendant Funk’s testimony.
On this subject the witness Puhl, who was vice president of the
- Reichsbank, states in his interrogatory of 1 May, which is in the
hands of the Tribunal, that the position of the Reichsbank in the
last 7 months of Funk’s presidency before the outbreak of the war
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had not been materially strengthened and that very little busmess
had been done in the exchange of foreign assets for gold since Jan-
uary 1939. The Reichsbank’s cautious policy in regard to gold and
foreign currency, according to this witness, was in line with its
customary practice.

Puhl’s statement is important for the correct understanding of
the reference made by Funk, in his. letter to Hitler of 25 August
1939, to the conversion of foreign assets into gold. During the period
of Funk’s presidency of the Reichsbank the transactions to which
he alludes were no longer of any importance. The exaggerated
phrases used by Funk in his letter to Hitler make the contents
appear much more important than they actually were.

Funk explained this fact during his examination by saying that»
this letter was a private letter of thanks, that in those days every
German was under a very great strain owing to the tense political
events throughout Europe, and that he wanted to inform his Chan-
cellor at this moment when the country was in danger of war, that -
he, Funk, had also done his duty. This was the first and only occa-
sion on which Funk actively exercised h1s functions as Plenipotenti-
ary for Economics.

Here I must insert something which is based upon some minutes
which the Prosecution did not submit until the hearing of evidence
had been concluded; Document 3787-PS. These are the minutes of
the second meeting of the Reich Defense Council held on 23 June
1939. Funk, as Plenipotentiary for Economics, attended that meeting
of the Reich Defense Council, which took place about 2 months
before the beginning of the war. The text of the minutes, however,
leaves no doubt whatever that they concern general;, and therefore
mainly theoretical, preparations for any war. Furthermore, to
appreciate this document it must be remembered that during the
war which broke out 3 months later the whole of the Defendant
Funk’s assignments in connection with the distribution of labor
was transferred to the Four Year Plan, since the main functions
of the Plenipotentiary for Economics were formally and completely
abolished, as I have previously shown, shortly after t_he outbreak -
of war.

To continue with my brief—the Defendant Funk has explained
in detail during his examination that up to the very end he did
not believe that war would come, but that on the contrary he
thought that the Polish conflict would be settled by diplomatie
means. The accuracy of this statement is also confirmed by the
witnesses Landfried, Posse, and Puhl, the defendant’s three closest
co-workers, in interrogatories submitted to the Court (Exhibit Num-
bers Funk-16 and 17 and Document 3849-PS). The danger of war
with Russia came to Funk’s knowledge for the first time when he
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heard of Rosenberg’s appointment as plenipotentiary for the unified
treatment of eastern European problems in April 1941. We remem-
ber that at that time Lammers and Rosenberg gave the Defendant
Funk the same explanations, generally speaking, as those stated to
the Tribunal here by all the witnesses heard on this question. He
.was told that the reason for the preparations for war against Soviet
Russia was. that the Soviet Russians were massing considerable
forces along the entire border, that they had invaded Bessarabia,
and that Molotov, in his discussions on the subject of the Baltic Sea
and the Balkans, had made demands which Germany could not ful-
fill. As Rosenberg stated that the assignment given him by Hitler
also included economic measures, Funk placed a ministerial director,
" Dr. Schlotterer, at Rosenberg’s disposal as liaison official. Schlot-
terer later took over the direction of the economic section of the
Rosenberg Ministry and joined the Economic Operations Staff East
‘of the Four Year Plan. The Ministry for Economics itself and Funk
had practically nothing to do with economic questions in the occu-
pied East and concerned themselves merely with questions bearing
on German internal economy. The Ministry for Economics had no
authority whatever to make decisions in the Occupied Eastern Terri-
tories. Puring his cross-examination the Defendant Funk was shown
an extract from an interrogation of 19 October 1945, dealing with
the subject “Preparations for War against Russia” (Document Num-~
ber 3952-PS, USA-875). In this interrogation Funk stated that the
Defendant Hess asked him at the end of April 1941 whether he,
Funk, had heard anything about an impending war against Russia.
Funk replied: “I have not heard anything definite, but there seems
to be some discussion along that line.”

The explanation of this conversation at the end of April 1941
between two men who were not informed of the facts may well be
that at that time Funk did not yet definitely know the reason for
Rosenberg’s assignment, but knew only of suspicions and rumors.

On 28 May 1941 Rosenberg had a meeting with Funk (Docu-
ment 1031-PS). In this meeting, as you may recall, they discussed
the question of how the monetary problem in the East might be
regulated in the event of war against Russia and the occupation of
those terrifories by German forces. Gentlemen, in my opinion it is
quite natural that in view of an impending war, even a war of
defense, the authorities responsible for money matters should dis-
cuss the question of the handling of these matters in case enemy
territory should be occupied. Funk was opposed to any solution
likely to give rise to speculation; and he described the suggested
rate of exchange for marks and rubles as entirely arbitrary. He
agreed with Rosenberg that the Russian territory sliould have its
own national currency as soon as conditions permitted. For the rest
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he demanded further investigation of these problems, especially:
since the matter could not be decided in advance.

Here too, therefore, Funk approached matters with his character-
istic caution and endeavored to find a solution which would create
stable conditions from the very start. If the necessity for printing
ruble bills to meet the most urgent demands for currency was men-
tioned in the discussion with Rosenberg—though not by Funk-—
Funk did not see anything eitheg unusual or criminal therein. If
the currency of a country has been depleted, it is absolutely neces-
sary for fresh money to be provided by the power responsible for
maintaining a stable monetary system. Who made the banknotes
was of no importance to Funk; the essential point for him was by
whom the banknotes were issued and in what quantity. Moreover,
the production of a new banknote requires months of preparation,
so that the execution of such a plan—which, as I said, was in any
case not Funk’s—could not have taken place until much later.

A few weeks after this discussion the war actually broke out.
Funk knew that there was danger of war with Russia. That Ger-
many had long been preparing for such a war was however as little
known to him as the fact that Germany would attack and thus wage
a preventive war. Funk was informed neither of the march into
Austria nor of the negotiations in regard to the Sudetenland—in
September and October 1938 he was not even in Germany——nor was
he informed of the seizure of the remainder of Czechoslovakia. In
- the case of Poland, he knew that the conflict was acute, but nothing
more; of Russia the same thing was true. But in both cases he was
informed even of this only a short time before the actual outbreak,
of war. As far as wars with other countries were concerned, Funk
received no information whatsoever before the opening of hostil-
ities; he was only informed afterward.

All the facts I have mentioned form a clear indication that Funk
knew nothing of Hitler’s intentions with regard to foreign policy,
and that he had no knowledge whatsoever of the fact that Hitler
was planning wars of aggression. In the summer of 1939 Funk cer-
tainly devoted particular attention to the conversion of German
economy from a peacetime to a wartime basis. But as an official of
the Reich, Funk considered it te be not only his right but also his
duty to prepare the German people for a defensive war and to take
the necessary economic measures. '

However, the Prosecution believes that it can eliminate all these -
doubts by describing the Reichsregierung or the National Socialist
Party as a criminal organization which conspired against other
nations, and whose sole task was to plan and wage wars of aggres-
sion, to subjugate and enslave foreign nations, and to plunder and
Germanize other countries. This deduction is erroneous, since those
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plans were devised and executed only by Hitler himself and a few

- of the men closest to him, of the type of Goebbels, Himmler, and
Bormann. According to the evidence we have heard, there can be
no doubt that even the highest officials of the State and the Armed
Forces—and in particular Funk—were not informed of these plans,
but that these plans were concealed from them by a cunning system
of secrecy.

Any comparison with the secret societies mentioned by the Prose-
cution, which in other countries banded together in criminal organi-
zations, as for example the Ku Klux Klan in America, is impossible

for a further reason. The Ku Klux Klan was organized from the
start as a secret society for the purpose of terrorizing and commit-
ting crimes. In 1871, after scarcely 6 years of existence, it was
_expressly forbidden by the North American Government through a
special law, known as the Ku Klux Klan Act. At that time the
Government even imposed martial law on it and fought it with
every possible means. It was an organization with which the Govern-
ment and Congress of the United States never had any dealings.
A man like Funk would, of course, never have joined a secret
society, a criminal organization against which the Government was
fighting. However, the National Socialist Party in Germany was
never a secret organization, but was a party recognized by the
Government and considered lawful. The unity between this Party
and the State was even declared in a special Reich law. Since 1934
the leader of this Party was at the same time the elected head of
the Reich, and this head of the State and his Government have been
constantly and officially recognized as a government by the entire
world from 1933 on. It was due precisely to this international
recognition of Hitler by every foreign country—a recognition which
continued to be extended in part even during the second World
- War—that Funk and millions of other Germans never doubted (the
legahty of the Government and that such doubts, if they ever
entered their minds, were immediately dispelled. Millions of Ger-
max officials and German soldiers assumed, just as Funk did, that
they were only doing their duty in not withholding from the head
of the State the recognition accorded to him by every country in
the world.

The foreign countries, their statesmen as well as thelr general staffs, the
press as well as the intelligence service of other countries, were certainly better
informed about the German situation and also about the true aims of German
politics than the German citizen who had no access to foreign newspapers, who
was not permitted to listen to foreigh radio stations if he did not want to land in
. Jail or on the scaffold, who for years lived as isolated as in jail and could not
even trust his neighbors and friends—not even his relatives—and dared not talk
things over with anybody. Even ministers knew no more about Hitler's true plans
than any other fellow citizen and even of major State affairs they mostly learned
only afterward through the newspapers or the radio. Who could have ever con-
ceived the thought that foreign states would maintain diplomatic relations with
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a criminal organization and that official persons of foreign countries should
recognize and call upon a man in whom they sawsthe head of a band of con-
spirators? - .

As already mentioned, Funk has never denied that in his plans
and directives he naturally took into account the possibility of wars
which might some day have to be waged by Germany, just as it is
part of the duty of every general staff in the world to take such
possibilities into consideration. At that time Funk had every reason
to do so in his capacity as Minister of Economics and Reichsbank
president; for the world situation singe the first World War had
been so tense, and the conflicting interests of individual nations had
frequently appeared insurmountable to such a degree that, unless
he wanted to be accused of neglecting or betraying the interests of
his own people, every statesman had to make the preparations
necessary for waging war. A preliminary activity of this kind is,
therefore, not in itself of criminal significance; and Funk has no
doubt that during those years the ministers of economics and bank
presidents of other countries also made—and had to make—similar
preparations for the event of war. In the case of Funk it is of no
importance whether or not he for his part ordered such preparations,
but only whether or not he knew that Hitler was planning aggres-
sive wars and intended to wage such aggressive wars in violation
of existing treaties and in disregard of international law.

But Funk, as he declared under oath, did not know this, nor did
he act on this premise. Hitler’s constant affirmations of peace pre- .
vented such a possibility from entering his mind. Today, of course,
we know on the basis of the actual events that followed and on the
basis of the facts established by these proceedings, that those peace
assertions of Hitler’s, which were still on his lips when he com-
mitted suicide, were in reality only lies and deception. But at that
time Funk regarded Hitler's protestations in favor of peace as per-
fectly genuine. It never occurred to him at that time that he him-
self and the whole German nation could be deceived by Hitler; he
believed Hitler's words just as did the entire world, and thus he
was the victim of that deception just as was the entire world. If
no blame attaches to foreign statesmen and generals who believed
Hitler’s protestations, although they certainly were better informed
on Germany’s rearmament than was Funk, the faith which he him-
self had in the head of the State cannot be called a crime.

Gentlemen of the Tribunal, I have now examined the Prose-
cution’s accusation that Funk had planned wars of aggression; and
I turn to another point of the Indictment, which concerns Funk’s
activities in the occupied territories and the charge of forced labor.

The Prosecution offered very little evidence against Funk on
the subject of forced labor or the slave-labor program. In the main
he is held responsible for the compulsory employment of foreign
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workers on the grounds that he was a member of the Central
Planning Board from autumn 1943 on. The first session of the
Central Planning Board at which he was present took place on
22 November 1943, that is to say, at an advanced stage of the
war, and after that he very rarely attended meetings. The Defend-
ant Speer testified to this, and it is also evident from the minutes
of the Board, which were very carefully kept. And I should like
to emphasize the fact that Funk never had anything to do with
the employment of labor either in his capacity as Minister of
Economics or as president of the Reichsbank. He was on principle
opposed to taking in too many workers from the occupied ter-
ritories, especially by force, because this interfered with the
economic and the social life of these territories. The Codefendant
Sauckel and the witnesses Landfried and Hayler have.confirmed
this, and it is also shown by the remarks made by Funk himself
at the meeting held in Lammers’ office on 11 July 1944 (Document
3819-PS), which was frequently quoted in Court. Here, for instance,
Funk expressed disapproval of ruthless raids to recruit foreign
workers. o

If Funk sent representatives to the Central Planning Board, he
did so only to insure that the necessary raw materials were allocated
to the industries engaged in manufacturing consumer’s goods and
goods for export, but never to deal with questions of foreign
labor, in which he was not at all interested. Although the Prose-
cution, in cross-examining the witness Hayler, on 7 May 1946, con-
fronted him with a statement by Funk during the preliminary
interrogation of 22 October 1945, Document Number 3544-PS, to
the effect that he had “not racked his brain” over these labor
problems, it must also be stated on the part of the Defense that
in the next sentence of these minutes—in the same breath, so to
speak—Funk declared that he had always done his utmost to
prevent workers being taken away from their homeland, in this
case France. This second sentence, although not quoted by the
Prosecution, seems to be of special importance because it clearly
reveals Funk’s disapproval of the compulsory measures used in
connection with the utilization of foreign labor. The Defendant’
Speer, however, testified before the Tribunal on 20 June that the
Central Planning Board made no plans at all for the utilization
of labor. Only occasional discussions on questions concerning the
utilization of labor took place here. The records containing the
actual results of the negotiations and decisions of the Central
Planning Board have not been introduced by the Prosecution. It
has been shown that Funk, who attended only a few of the meet-
ings of the Central Planning Board, never received the full notes
but only the minutes, which revealed nothing. Before Speer was
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responsible for decisions on. war production, and before Sauckel
became Plenipotentiary General for the Allocation of Labor—that
is, before 1942—the question of recruiting labor for production
was dealt with by the Four Year Plan, that is, by Géring and not
by Funk. Later on applications for workers required, as Speer.
has testified, were usually made by the industries directly to the
offices controlling the ‘allocation of labor. While Funk was still
in charge of production in the Reich Ministry for Economics and
working in accordance with the directives of the Four Year Plan,
questions concerning the allocation of labor were not dealt with
by the Reich Ministry for Economics at all, but by the Pleni-
potentiary General appointed under the Four Year Plan for the
various branches of industry—that is, ‘by Goéring—by means of
direct negotiation with the Plenipotentiary General for the Allo-
cation of Labor. Speer clarified this in connection with Document
Sauckel Number 12. He also clarified the fact that several branches
.of industry, such as overground and underground construction not
falling within the competency of the Reich Minister of Economics,
were cited in this document as belonging to it.

Some other items had been rectified previously already by Sauckel’s defense
counsel. The various economic cffices (Wirtschaftsdmter) likewise did not request
manpower from the Reich Ministry of Economics. They were, however, not offices
of the Reich Ministry of Economics, but were incorporated in the so-called inter-
mediate instance, that is, in the provincial authorities, or in the Gauleitungen.

An important point in this connection is the establishment of the fact that
up to 1943, that is, up to the time in which Funk was at all competent in questions
of production, foreign workers came to Germany through recruitment solely upon
the basis of a voluntary decision. With respect to this, I refer to the decree of the
Reich’ Minister for. Labor promulgated on 30 July 1940, presented in Funk’s book of
documents under Number 12, in which the conformity with obligations internation-
ally agreed upon is specifically pointed out.

Finally it must be stated that Funk, at the time when he joined
the Central Planning Board, no longer had any production assign-
ments and could therefore no longer claim workers, so that in
consequence he had no further interest in this aspect of the Central

Planning Board’s activities.

Regarding Funk’s attitude toward the economy of occupied territory, and
measures taken by him to insure the maintenance of orderly economic conditions
and especially of stable conditions of currency, I refer to the questionnaires Land-
fried (Exhibit Number Funk-16) and Puhl (Exhibit Number Funk-17), as well as to
testimony of the witnesses Hayler, Neubacher, and Seyss-Inquart. I will refer only
to Document 2263-PS, introduced by the Prosecution during cross-examination of
the Defendant Funk, a letter from the Under Secretary of the Ministry of Eco-
nomics to the Armed Forces High Command of 6 June 1942, in which the transfer of
100 million Reichsmark from occupation money is requested for purchases by Roges
Raw Material Incorporated (Rohstoffhandelsgesellschaft) on the black market in
France.

Here we deal with the purchases in occupied territories mentioned before,
resulting from instructions by the Four Year Plan. These, however, represent
exactly those purchases against which Funk protested. His protests finally cul-
minated in the decision of the Delegate for the Four Year Plan (Goring) to pro-
hibit ‘any such further purchases. As is known, Funk personally had no authority
to issue instructions for the occupied territories. Moreover such controlled
purchases by authorities must be looked upon in a different light from the
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uncontrolled purchases of the various State, Party, and Armed Forces agencies,
against which .Funk fought time and again (Questionnaire Landfried, Document
Book Number Funk-16).

Summarily it must be said that the evidence submitted has
" proved beyond doubt that the Defendant Funk took a great many
measures to prevent the exploitation of occupied territories and
that the fact that he succeeded in preventing the devaluation of
currency in occupied countries was in itself enough to protect them
from suffering damage to an extent which cannot be evaluated in
. detail.

With that, Gentlemen of the Tribunal, I leave this point of the
Indictment against Funk and turn to a further charge against
“him, namely, his participation in the elimination of Jews from
economic life in November and December 1938, which forms Point 3
of the Indictment against him.

Gentlemen, the charges which the Prosecution has made against
Funk contain many details with which, in view of the time at
my disposal, I am unable to deal fully. With regard to such details
I shall refer to statements made by Funk himself in this con-
nection. First of all, however, I must deal more fully with what
seems to me the most important of all the charges made against
Funk, namely, that of playing a part in the persecution of the
Jews. The Defendant Funk considers this to be the most 1mportant
factor in his trial.

Gentlemen, no one in Gérmany has ever asserted that Funk
was one of those fanatical anti-Semites who took part in the
pogroms against the Jews or who approved of these proceedings
and profited by them; Funk always condemned such actions. This
can be explained not only by his natural disposition and the
environment in which he grew up, but also by his years of work
. as a journalist, mainly in connection' with that section of the press
which dealt with economic policy and consequently kept him in
continuous touch with the Jewish circles of importance to economic
life. Experts in that field know, and still have respect for, Funk
who even at that time showed an attitude that was free of all
anti-Semitism, and friendly toward the Jews rather than hostile.

It is tragic to a certain extent that in spite of this the name
Funk, of all names, has been repeatedly connected in this Trial with
the decree of November 1933, as a result of which the Jews were
eliminated from economic life. Whether he liked it or not, all
questions concerning the treatment of Jews in the economic life
of Germany were under the jurisdiction of his department as
Minister for Economics. As an official it was his duty to issue the
necessary executive instructions.

This was certainly particularly difficult for Funk, in view of
. his tolerant attitude. At that time he had already been a civil
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servant of the Reich Propaganda Ministry and the Ministry for
Economics for 8 years, and yet, during all that time, the Prose-
cution could not cite a single instance of any display of anti-
Semitism on Funk’s part or any evidence of his having urged
or approved of the use of force, terrorism, or injustice against the
Jews. On the contrary, we know from the statements of various
witnesses that Funk repeatedly interceded for his Jewish fellow-
citizens in the course of these years; that he looked after them
and tried in their interests to alleviate hardships, fo prevent
encroachments on their rights, and to spare the lives and careers
of human beings, even if they were Jews or political opponents
of his own.

It is, therefore, not surprising that this man, with his wide
* experience in the economic field, this man of far-reaching knowl-
edge, with his frankly tolerant views, was most painfully affected
when on 10 November 1938 he had to witness the destruction
of Jewish homes and shops in Berlin, and when he received one
report after another confirming the fact that Goebbels and his
clique, exploiting the indignation of the populace over the
assassination of a German by a Jew, were organizing such pogroms
throughout Germany, and that these outrages were leading not
only to the destruction of Jewish property, but also to the murder -
of many Jews and to the persecution of many thousands of innocent
citizens.

The affidavit of this assistant, Ministerialrat Kallus (Document
Book Number Funk-15) of 9 December 1945, and that of Frau Luise
Funk of 5 November 1945 (Funk Document Book Number 3), prove
clearly that Funk condemned such excesses most severely, that he
was incensed to the extent of calling them filthy outrages even
when addressing Dr. Goebbels himself, and that he threatened to
resign in the event of a repetition. Even at that time he told the
mighty Goebbels to his face that one should be ashamed of being
a German.

All this, Gentlemen, expressed the justified indignation of a
man who for years had made every effort to insure moderation
toward Jews and political opponents and had received many a
. letter of gratitude for so doing—a man who had fought for years
to prevent terrorism, to secure for all his fellow citizens the rights
to which they were entitled, and to raise the standard of German
economic life—and who now saw all his efforts frustrated in a
single night by the brutal fanaticism of a Dr. Goebbels.

" Funk himself, during his interrogation, gave us a vivid de-
scription of how, ever since he entered office as Minister of Eco-
nomics in February 1938, he had been subjected to continuous
pressure by Goebbels and Dr. Ley to eliminate the Jews from the
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economic life of the country in the same way as they had been
eliminated in 1933 from its cultural life.

- The witness Dr. Hayler stated here that Himmler also found
fault with Funk for this. Funk himself testified to the difficulties
which again and again occurred during those years with workers
stirred up by propaganda, who were sometimes no longer willing
to work under Jewish managers, or did not dare to do so; and
how, in these oppressive conditions, numerous Jewish owners sold
their businesses——frequently at cut prices—to people who seemed
to Funk as the Minister of Economics entirely unfit to acquire or
manage such businesses. Funk tried again and again to stem this
overwhelming development. He made continual efforts to put a
brake on this process of Aryanization; to provide for a reasonable
and just settlement for Jewish owners of businesses; and to allow
them to emigrate from Germany with their property. But Funk
realized more and miore clearly every day that he was too weak to
stop this movement and that the radical elements around Dr. Goeb-
bels and Dr. Ley were gaining the upper hand, in which they were
unfortunately able to rely on Hitler’s authority. Hitler had allowed
himself in the course of time to be won over more and more to
the policy of radical treatment of the Jewish question by a few
irresponsible advisers who are not sitting in the dock today.

The events of 9 November 1938 burst like a bombshell into this
fight between Funk and other considerate people on the one side,
and Goebbels and Ley on the other. As Dr. Goebbels himself
admitted later to Fritzsche, they were aimed directly at the person
of the Defendant Funk, who was thus to be confronted with a
fait accompli. As the witness Landfried testified, Dr. Goebbels did
in fact attain his ends through this operation of November 1938.
Goebbels was able to refer later to Hitler’s own order for the Jews
to be completely excluded from the economic life of Germany,
although Funk, as the minister concerned, repeatedly made allusion
to the relations with foreign countries upon which the German
Reich and its economy depended.

The orders necessary to carry out this program were given by
Goring in his capacity of Delegate for the Four Year Plan, on the
direct orders of Hitler. Funk never had any doubt that in this -
particular affair Goring also was to a certain degree only a puppet,
because he had always known Goéring to be a man who condemned
- extreme radicalism in this particular question of the Jews. Funk’s
views on this point were shared by wide circles of the German
people, and the fateful Goring meeting of 12 November 1938 (Docu-
ment 1816-PS) proved this to be correct. This document has been
mentioned here repeatedly. At a meeting which preceded that of
12 November 1938, Goring sharply condemned the acts of terrorism
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which had occurred and declared to the Gauleiter present that he
would make every Gauleiter personally responsible for acts of
violence committed in his district. But what was the good of that?

In the course of the second meeting, the minutes of which were
submitted to the Tribunal under Number 1816-PS, Goebbels ulti-
mately succeeded in imposing his radical demands; and the course
taken by this meeting forced Funk to admit that the complete
elimination of the Jews from German economic life could no longer
be delayed for the simple reason that the circles in power had
become far too fanatical. It became evident to Funk that legis-
lative measures were necessary if the Jews were to be protected
from further acts of terrorism, looting, and violence and if they
were' to get any reasonable compensation. During the Goring meet-
ing of 12 November 1938, Funk repeatedly expressed his views
again, as is shown by the records. It was due to the efforts made
by the Defendant Funk, with the support of Goring, that Jewish
businesses were reopened for the time being, that the whole proce-
dure was taken out of the hands of the arbitrary local agencies and
‘put on a legal basis throughout Germany, and finally that in order
to gain time in which to carry out this action a definite date was
set for its completion. Anyone who reads carefully the minutes of
the Goring meeting of 12 November 1938 will, in spite of their
incorrect and incomplete formulaticn, be able to find definite and
repeated indications of Funk’s moderating influence; namely, his
insistence—repeatedly mentioned in the minutes—on the reopening
of Jewish stores, his proposal that the Jews be allowed to retain at
least their securities, and finally his attitude to Heydrich’s demand
that the Jews be placed in ghettos. The minutes of 12 November
1938 prove beyond doubt that it was Funk who opposed Heydrich’'s
proposal by saying: “We don’t need ghettos. Surely the Jews could
move closer together among themselves. The existence of 3 million
Jewish people among no less than 70 million Germans can be
regulated without ghettos.” This is a literal quotation.

Funk therefore wanted to save the Jews at least from ‘being
interned in ghettos. It must be admitted that at that time Funk
did not entirely succeed in securing recognition for his point of view,
so that the proposal that the Jews should be allowed to retain their
securities, for instance, was turned down, although Funk pointed
out, as the minutes show, that to realize the Jewish securities would
suddenly flood the German stock market with securities to the value
of 500 million Reichsmark and would, therefore, have serious conse-
quences for the German stock market. The decisive question in
judging the Defendant Funk is not so much his success as the fact
that he made an obvious effort to save for the Jews all that could
be saved in the circumstances; and we must not lose sight of the

247



12 July 46

fact that in all those measures Funk acted only in his capacity as
Minister of Economics, that is, as an official who merely gave the
order to execute a command which Goéring as Delegate of the Four
Year Plan had issued on the orders of Hitler. Funk found himself
in exactly the same position of constraint, as, for example, the Reich
Minister of Finance, Graf Schwerin von Krosigk, who at that time
had to order the punitive levy of 1,000 million Reichsmark to be
paid by the Jews, or the Reich Minister of Justice and the Reich
Minister of the Interior, both of whom issued similar executive
instructions in their respective spheres. The Tribunal must decide
the difficult legal question of whether a state official whose govern~
ment has been legally recognized by all the governments of the
world is liable to legal punishment for putting into effect a law—and
I emphasize the word “law”—passed in accordance with the legis-
lative system of this state. This legal problem is entirely different
from the other question, dealt with in the Charter and by the Prose-
cution, as to whether or not the fact that an official order was given
by a superior can serve as an excuse. I might add here that I shall
- not discuss this legal question because I shall leave it to the other
. members of the Defense. I shall discuss only whether an official
who puts into effect a law passed by the internationally recognized
government of his country thereby becomes liable to punishment.
That is an entirely different problem from the one dealt with by
the Charter.

Gentlemen, since this has not been dealt with before, I have to
state the following; I read at the bottom of Page 50: Our natural
sense of justice fully approves that a citizen, an official, or even a
soldier, cannot defend himself by reference to the official order
given him by his superior if this order; obviously implies an illegal
act, and especially a crime; and if in the existing circumstances and
in due consideration of all the accompanying facts, the subordinate
realizes, or should realize, that the official order is contrary to
the law. , ‘

If the latter condition exists, in other words, if the official order
obviously constitutes a breach of the law, it may in general be fully
approved that the subordinate is not accorded the right to refer to
his superior’s official order as an excuse and to maintain that he
was only carrying out that order. In that respect this stipulation
of the Charter contains nothing essentially new, but only the con-
firmation and further development of legal principles which are
recognized to a varying extent in the penal codes of most civilized
nations today. A certain amount of precaution, however, seems to
be indicated in this matter, for it should not be forgotten, on the
other hand, that obedience to the orders of a superior—not obe-
dience to the law, but to a superior—is, and must in future remain
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the foundation of every government- in all nations if the orderly
functioning of the state administrative apparatus is to be secured;
and that it would be dangerous for the civil servant to decide for
himself whether to keep his oath of allegiance.

But, Gentlemen, in our case something different is involved: We
are dealing here with the obedience of the citizen and especially
of the civil servant, such as Funk was at that time, to a national
law, which was legally promulgated in accordance with the con-
stitutional rules of this State. If we wish to find a just and correct
answer to this complicated juridical question, which so far has not
been treated in literature, it will be pertinent to disregard entirely
conditions in Germany and the present Trial, and to ask ourselves
what decision would be given in a case where a civil servant of a
different country—not Germany—carried out a law. Let us assume
for instance, that some foreign country embracing a minority pro-
mulgated, in accordance with its constitution, a law exiling from
its territory all members of this minority, or confiscating for the
benefit of the state the property of such inhabitants, or turning over
to the state or partitioning among other citizens the large agricul- .
tural estates of such inhabitants. Let us assume that such a case
exists and let us ask ourselves: Does the civil servant in this nation
really commit a crime if he carries out this lawful order? Is it
really the duty of the official charged with the execution of this law -
to refuse to obey the law and to declare that in his personal opinion
the law concerned is a crime against humanity, or has he even the
right to do so? In such a case, Gentlemen, would any state today
grant its civil servants permission to examine whether the law pro-
claimed is contrary to the principles of humanity or t{o the fluc-
tuating norms of international law? What state would. tolerate the
refusal of its civil servants for such a reason to execute a law
already proclaimed? ‘

Or another example: Let us assume that the laws of a nation decree that cer-
* tain new weapons are to be introduced into the armed forces, or that more war-
ships are to be built, or that some preparations have to be made for war, Should
an individual civil servant really have the right to refuse the execution of the
law, even perhaps to sabotage its execution, and then to say, by way of explana-
tion, that in his personal opinion concerning international law it involved the
preparation of an aggressive war, consequently an international crime?

The Tribunal will have to decide these legal problems. But Funk
may point out in his own defense the fact that by reason of his
entire ideology and background it was especially painful {o him
to issue these executive instructions, although he believed he was

only doing his duty as a civil servant.

In this connection I wish to remind you of Funk’s circular of
6 February 1939 (Document 3498-PS, Trial Brief Funk, Page 19),
where he emphasizes to his officials that it was their duty to “insure
that it was carried out in a correct manner in every respect” and
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where he already feels impelled to disclaim personal résponsibility
for these measures by expressly emphasizing: “How far and how
rapidly the powers conferred by the Four Year Plan are to be
exercised will depend on the instructions to be given by me in
accordance with the directives of the Delegate for the Four Year
Plan.” This special reference made by the Defendant Funk to the
legal decrees of the Four Year Plan, which was authorized to pro-
mulgate laws, originated in the defendant’s desire to express formally
and solemnly, and to establish for the future,.the fact that in issuing
the executive instructions in 1938 he was a victim of his obedience
to the State, a victim of his loyalty to the laws of the State to which
he had sworn allegiance.

Funk’s circular of 6 February 1939, already mentioned on Page 19
of the trial brief, clearly expresses the qualms of conscience which
had gripped Funk in those days, although he had not incriminated
himself-——qualms which, during his interrogation by an American
officer on 22 October 1945, led to his complete nervous collapse, so
that Funk was unable to restrain his tears and told the interrogating
. officer: “Yes, I am guilty; I should have resigned at that time.”

These same qualms of conscience gripped the defendant through-
out the entire Trial and are still haunting him; and we remember
that in the session of 6 May 1946, when this point was discussed,
Funk was so deeply shaken that he could hardly continue talking and
finally declared here before you, Gentlemen, that at that moment
he fully realized that this, meaning the atrocities of November 1938,
was the starting point of the chain of events leading to those hor-
rible and frightful things of which we have learned here, some of
which he too had already heard of during his imprisonment, and
which culminated in Auschwitz. He felt, as he said during his inter-
rogation on 22 October 1945, “deep shame and heavy guilt,” and
he still feels it today; but he had put the will of the State and the
laws of the State above his own feelings and above the voice of
conscience since he, as a civil servant, was. tied by duty to the State.
He felt these ties all the more strongly as these legal measures were
particularly necessary for the protection of the Jews in order to
save them from losing their rights completely, and from suffering
further despotism and violence. These are the very words of the
Defendant Funk; and they represent his actual feelings. Today
Funk still feels that it was a terrible tragedy that he of all people
was charged with these things—he who never during his entire life-
said a spiteful word against a Jew, but had wherever he could
always worked for tolerance and equality for the Jews.

If during his interrogation on 22 October 1945 Funk said: “I am
guilty,” it need not be investigated here whether the defendant
intended these words to apply to his criminal guilt, or only to a

250



12 July 46

moral guilt which he saw in the fact that he had remained in an
office which compelled him to -carry out laws incompatible with his
own philosophy of life. Funk was not in a position to decide for
himself the complicated legal question of whether an official of an
internationally acknowledged state can be punished at all if he
. only carries out laws passed in accordance with the legal constitu-
tion of this state. For the Defendant Funk his “guilt” did not lie
in the fact that he had signed the executive instructions in Novem-
ber 1938, since this had been his duty as an official, rather did he
consider himself guilty because he had remained a member of the
Government although he found the acts of terror which had occur-
red intolerable, and abhorred them; he was not involved in the
“conflict. of conscience,” of which he spoke when he was inter-
rogated, because he acted according to the laws which he considered
necessary under the conditions prevailing at the time. This con-
flict was a result of the fact that he had not, in this difficult situ-
ation, listened to the voice of his conscience and had not resigned
his ministerial office. But the decisive reasons for his attitude and
his final decision to remain in office in spite of his feelings about
the matter were certainly not material considerations. His repu-
tation as a journalist and his abilities as such would easily have
enabled him to find another suitable position. Much is to be said
for the opinion that the Defendant was held in office above all by
the thought that his resignation would in no way improve matters,
but that on the contrary the administration would become still
more radical under an unsuitable and fanatical successor, while by
staying in office he might hope to alleviate much distress.

These considerations, which may have guided the Defendant
Funk in the first place, were certainly correct up to a point. His
State Secretary, Dr.Landfried, at least has testified that later on
too Funk often expressed serious misgivings concerning the action
taken against the Jews in November 1938 and showed very strong
disapproval of all excesses and infringements of the law committed
by various Government agencies in carrying out the action. Funk
could talk openly to his confidant Landfried, and he often com-
plained to him that he had no power to prevent such excesses. But,
as he said to Landfried: “We of the Ministry of Economics should
take particular care to see that no one makes illicit profits out of
the Aryanization—that is, the transfer to non-Jewish ownership-—
of business firms.” And Ministerialrat Kallus described in his depo-
sition of 19 April 1946 the various measures taken at that time by
Funk to protect the interests of Jewish owners. Kallus also told us
that Funk even made personal efforts to insure that his orders were
carried out by his subordinates in a proper manner.

Gentlemen, thus a sense of duty on the one hand, and humane
feeling on the other, were the motives which kept the defendant in
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office and thus brought him into a situation where he is today
charged with criminal action.

Mr. President, I am now coming to a new subject and I have
altogether about 15 more pages. Does the Court wish to adJourn .
now? It is 6 minutes to 4.

THE PRESIDENT: Can you finish it by that time, Dr.Sauter?

DR. SAUTER: There are 15 more pages; I should say about 8 or
8 minutes. On further thought, Mr. President, it will take about
half an hour,

THE PRESIDENT: We will adjourn at this time.

[The Tribunal adjourned until 15 July 1946 at 1000 hours.]



'ONE HUNDRED
AND SEVENTY-EIGHTH DAY

Monday, 15 July 1946

Morning Session

MARSHAL: May it please the Tribunal, the Defendant Ribben-
trop is absent today.

" THE PRESIDENT: Would it be convenient to Counsel for the
Prosecution and the Defense if at 2 o’clock today we were to deal
with those interrogatories and affidavits which have come in since
the last applications were made?

SIR DAVID MAXWELL-FYFE (Deputy Chief Prosecutor for the
United Kingdom): My Lord, it would be perfectly convenient for
the Prosecution. '

THE PRESIDENT: Dr. Sauter; do you think it would be con- |
venient for the Defense Counsel to deal with those matters at 2
o’clock? .

DR. SAUTER: Certainly, Mr. President; I will inform the other
defense counsel that these applications will be discussed at 2 o’clock.

DR. RUDOLF DIX (Counsel for Defendant Schacht): I agree with
my colleague, Dr. Sauter, that this should be done. But if this is
done at 2 o’clock it will interrupt my final speech. I should be very
grateful if it could be done immediately after Dr. Sauter finishes
his speech, so that I could present my plea coherently. It would be
very awkward if I were interrupted.

THE PRESIDENT: Certainly, Dr. Dix. Very well; we will do
it immediately after Dr, Sauter’s plea. ‘

DR.SAUTER: May I speak now, Mr. President?
THE PRESIDENT: Yes, Dr. Sauter.

DR.SAUTER: May it please the Tribunal; before the adjourn-
ment on Friday, I explained in conclusion the position and the
attitude of the Defendant Funk with respect to the Jewish question.
On this occasion I pointed out that in connection with the executive
instructions issued late in 1938 on the legal exclusion of the Jews
from economic life, the Defendant Funk acted only in his capacity
as a Reich official and in the performance of the duties of that
office. '
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On Friday, I finished my statements in that respect with the
words:

It was a sense of duty on the one hand, and humane feeling on
the other, which kept the Defendant Funk in office and thus brought
him into a situation where he is today charged with criminal action.

Now, Gentlemen of the Tribunal, I turn to the last chapter of
my appraisal of the Defendant Funk, of his motives and actions,
and will now deal with the gold deliveries by the SS to the Reichs-
bank, and with the relation of the Defendant Funk to the concen-
tration camp question. That is to say, I am going to refer to Page 58
of the written speech which has been submitted to you.

It is a peculiar tragedy in the life of the Defendant Funk that
he was not only forced by fate in the year 1938 fo issue executive
instructions for laws which he always inwardly condemned and
repudiated more than anybody else, but that once again, in the year
1942, he became involved in a particularly horrible manner with
Jewish persecutions. I am thinking now of the deposits made by
the SS in the Reichsbank, that is to say, the matter on which a film
was shown here of the steel vault of the Frankfurt Branch of the
Reichsbank and about which two witnesses have testified, namely,
Vice President Emil Puhl and Reichsbank Councillor Albert Thoms.

The Defendant Funk was already examined about this matter
of the gold deposits at the preliminary proceedings on 4 June 1945,
(see 2828-PS); at that time, however, no details were disclosed to
him, and Funk made the same statement then as he did before this
Tribunal, namely, that he was only briefly told about the matter
in question on a few occasions, and that he had not attached any
importance to it at all. That is also the reason why the Defendant
Funk could not at first recall those happenings very well during
the proceedings here. He did not know anything more about them
than he had already said.

Nevertheless, Gentlemen of the Tribunal, Funk had to expect
that this matter would be brought up in the Trial, at any rate in
the cross-examination. And this was actually done by the American
Prosecution on 7 May 1946, who submitted an affidavit by the
witness Emil Puhl, Vice President of the Reichsbank, in which at
first sight Puhl appeared to make serious accusations against the
Defendant Funk. Now it is remarkable that since the beginning
of this Trial the Defendant Funk has repeatedly referred to this
very witness Puhl for various points, and that since December 1945
he has repeatedly requested that the latter be interrogated.
Measured by ordinary human standards, Funk would certainly not
have done this if he had had a bad conscience and had reason to
expect to be compromised in the most damaging way by his own
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witness regarding the concentration camp matter. But the oral
examination of the witness Emil Puhl here before this Tribunal
showed beyond a doubt that Puhl could no longer in any way
maintain the incriminating statements in his affidavit, as far as the
character of the Defendant Funk and his knowledge of the partic-
ulars of the SS deposits were concerned.

It is true that Funk, as he recalled after Puhl’s testimony (and
concerning this I submitted on 17 June 1946 a corrected copy of his
sworn testimony), was once asked by Reichsfithrer SS Himmler
whether articles of value which had been seized by the SS in the
Eastern Territories could be deposited in the vaults of the Reichsbank.
Funk answered this question in the affirmative and told Himmler
that he should delegate somebody to discuss the matter with Vice
President Puhl, and settle the details. Himmler at that time told
Funk that his Gruppenfiihrer Pohl could do this and that the latter
would get in touch with Vice President Puhl. That was all that
Funk at that time, I believe in 1942, had discussed with Reichs-
flihrer SS Himmler and which he on that occasion also repeated
to his Vice President Puhl who was actually directing the business
of the Reichsbank and therefore responsible for this affair.

There was nothing extraordinary in this question of Reichsfiihrer
SS Himmler, at least nothing which Funk could recognize. For, as
far as Funk knew, the SS was at that time in charge of the entire
police service in the Occupied Eastern Territories. For that reason -
it often had to confiscate valuables just as the ordinary police did
in the interior, that is, within Germany. Moreover, all gold coins,
foreign currency, et cetera, in the Occupied Eastern Territories had
to be turned in according to law, and these deliveries in the Eastern
_ Territories were naturally made to the SS, because there were no
other state offices equipped for that purpose. Funk also knew that
the concentration camps were under the direction of the SS and
thought that the valuables which were to be given to the Reichs-
bank by the SS for safekeeping belonged very probably to that
category of valuables which the entire population was obliged to
deliver. ' :

Finally, as has been ascertained in the course of this Trial, the
SS was constantly just as much engaged in the fighting in the East
as the Armed Forces, and like the latter the SS had also collected
so-called booty in the abandoned and destroyed towns of the East
and delivered it to the Reich. Therefore, there was nothing at all
extraordinary for Funk in the fact that the SS possessed gold and
foreign currency and brought it in for delivery in the regular way.
~ Now, the essential point in this whole business is the question
whether the Defendant Funk knew or"saw that among the objects
delivered by the SS there were unusual quantities of gold spectacle
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frames, gold teeth, and similar objects which had come into the
hands of the SS not through legal but criminal confiscations. If—
and I emphasize, Gentlemen, if—it could be proven that the
Defendant Funk had seen such objects in the deposits of the SS,
this would naturally have caused him some surprise. But we heard
the witness Puhl say in the most positive way that the Defendant
Funk had no knowledge of this and, indeed, that Vice President
Puhl himself knew no further details about it. In any case Funk
never saw what particular gold objects and what quantities the SS
delivered.

Now, it has been said against Funk that he himself entered the
vaults of the Berlin Reichsbank several times, and from this one
felt entitled to draw the conclusion that he must have seen what
objects had been delivered to the Reichsbank by the SS. This con-
clusion is obviously wrong because the evidence shows that during
the entire period-of the war Funk went to the vaults of the Reichs-
bank only a very few times for the purpose of showing these vaults
and the bullion of the Reichsbank stored there to special visitors,
especially foreign guests. But on those few visits to the vaults he
never saw the deposits of the SS. He never observed what in
particular the SS had deposited in his bank. This is established
beyond doubt, not only by the sworn statement of the Defendant
Funk himself, but also by, the oral testimony of Vice President Puhl
and Reichsbank Councillor Thoms here in this courtroom. This
Prosecution witness, who is certainly free from suspicion and who
by his own admission volunteered to testify, has declared here under
oath that the valuables were delivered by the SS in locked trunks,
boxes, and bags and were also stored away in these containers, and
that Funk was never present in the vaults when the bank employees
made an inventory of the contents of an individual box or trunk.
The witness Thoms, who was in charge of these vaults, never saw
the Defendant Funk there at all. Therefore, Funk neither knew of
the proportions which the deliveries of the SS gradually assumed
in the course of time, nor did he know that the deposits contained
jewelry, pearls, and precious stones, and also spectacle frames and
gold teeth. He never saw any of those things and none of his
officials ever reported to him about them either.

Now it is the opinion of the Prosecution that Funk, as President
of the Reichsbank, surely must have known what was kept in the
vaults of his bank; but this conclusion is also evidently mistaken
and does not take into consideration actual conditions in a large
central issuing bank. Funk, who was also Reich Minister of
Economics, had in his capacity as President of the Reichsbank no
occasion whatever to bother about the deposit of an individual
customer, even if this happened to belong to the SS. As President
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of the Reichsbank he did not bother about any deposits of other
clients of his bank either, since this was not his job. On only one
occasion, following a suggestion of his Vice President Puhl, he asked
Reichsfithrer SS Himmler—this was during his second conversation
with him—whether the valuables deposited by the SS in the Reichs-
bank could be converted into cash in the legal course of business
at the Reichsbank. Himmler gave his permission and Funk passed
this information on to his Vice President Puhl. But in this matter
he was only thinking of gold coins and foreign currency, that is to
say, of those particular valuables which had to be turned in to
the Reichsbank as a matter of course in the German Reich and
which could be and had to be converted into cash by the Reichs-
bank. The idea never occurred to Funk that the deposits might
contain gold teeth or other such remarkable objects which had their
origin in criminal acts in concentration camps. He heard about these
things to his horror for the first time here in the courtroom during
the Trial.

The only remaining point in the statement of the witness Puhl
which might excite a certain amount of suspicion, Your Honors,
was the question of preserving secrecy, which in fact played a very
important part indeed in the examination of the witness. Vice
President Puhl stated here at the beginning of his testimony that
*the Defendant Funk had told him that the matter of the SS
deposits must be kept especially secret. Funk, on the other hand,

has always denied this in the most insistent manner and declared
"~ under oath that he never talked to Puhl at all about any such
secregy. Thus at the very beginning, here in the courtroom, we
had one statement pitted against another, oath against oath. Vice
President Puhl’'s statements regarding this point, however, seemed
somewhat contradictory from the beginning. For on one occasion
Vice President Puhl said that this secrecy had notf struck him as
" anything extraordinary, since after all secrecy is preserved about
everything that occurs in a bank. In answer to a special question,
Puhl then stated repeatedly that he did not notice at all that the
Defendant Funk had supposedly spoken about preserving secrecy.

When, however, the affidavit of the witness Thoms of 8 May
1945 was read and pointed out to the witness Puhl, . the latter
finally stated here under oath on 15 May 1946 that it was plainly
visible from this affidavit that the desire for secrecy emanated
from the SS. The SS considered it important that this business
should be transacted secretly. The SS, as Puhl said, had been the
ones originally responsible for the imposition of secrecy. This
was the literal conclusion of the witness Puhl’s sworn statement
and at the end of it he again confirmed that the obligation for
secrecy was desired and imposed by the SS.
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The initial contradiction regarding this point between the state-
ments of the Defendant Funk and those of the witness Puhl was
hereby completely eliminated, Your Honors, in favor of the
defendant. Puhl himself could no longer maintain his original
assertion that it was Funk who had ordered the SS deposits to be
kept secret. -Therefore, in arriving at your verdict, you must
proceed . from the premise that the statement of the Defendant
Funk is correct in this point also and deserves preference, for he
has declared under oath from the very beginning and with the
utmost certainty that he himself knew nothing about keeping
anything secret and that he had never spoken of any such secrecy
to Puhl, either. Moreover, there was absolutely no reason for Funk
to say anything to Puhl about any special secrecy, since Funk was
obviously of the opinion that the valuables involved were only of
the kind which had to be turned in and confiscated, and which
came within the regular lawful business of the Reichsbank and need
not be kept secret, regardless of whether these things which had
to be turned in were the property of a prisoner in a concentration
camp or the property of a free individual.

It was never made clear by the evidence submitted why the SS
on their part stressed the importance of preserving secrecy to Vice
President Puhl and why, furthermore, the SS opened the deposit in
the name of Melmer instead of in the name of the SS, and the
Prosecution for their part did not attach any importance to clearing
up this point. However, in any case, the demand of the SS for
secrecy evidently did not strike Vice President Puhl as unusual any
more than it did the witness Thoms who had nothing at all to do
with the matter but who confirmed the fact that this secrecy was
nothing unusual. But nevertheless, Your Honors, one thing is still
a fact, namely, that nothing was kept secret from the numerous
employees, of the Reichsbank about exactly what kinds of objects
were involved. On the contrary, the Reichsbank personnel was even
enfrusted by Vice President Puhl with the task of sorting the
valuables delivered and converting them into cash at the pawn shop.
Dozens of Reichsbank officials who regularly entered the vaults
could see the various articles every day, and the Reichshauptkasse,
an institution entirely separate from the Reichsbank, from time to
time settled accounts for the conversion of valuables into cash with
the Reich Ministry of Finance in a quite open and thoroughly
routine way. Naturally, the Defendant Funk did not know, and still
does not know today, whether and to what extent agreements had
" been reached between the Finance Minister and Reichsfiihrer SS
Himmler for accounting for the gold articles to the Reich. He was
never interested in it, and indeed it did not concern him.
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From all these facts, as shown by the evidence, one can readily
conclude that Funk himself knew nothing about the things which
were turned over to the Reichsbank at the time, and that even Vice
President Puhl and Reichsbank Councillor Thoms did not think
there was anything bad connected with the things, although Thoms,
at least, had seen of what the deposits actually consisted.

For this reason there is no longer any need to examine the
obvious question as to whether the initial statements of Puhl with
regard to the deposits of the SS should not have been received
with a certain skepticism from the very beginning. Puhl apparently
had the understandable desire at least by his written affidavit to
shift responsibility from himself to the shoulders of his President
Funk in order to free himself of his own responsibility for the
unpleasant facts of the case when he was told during his imprison-
ment that the gold articles of the SS consisted mostly of spectacle
frames and gold teeth and had been taken from victims of con-
centration camps. At the beginning, even Puhl apparently did not
see anything wrong in the whole business. For him the matter was
an ordinary business transaction of the Reichsbank for the account
of the Reich, which he dealt with in the same manner as he dealt
with gold articles and foreign currency that had been confiscated
by the Customs Investigation Office or the Office of Control for
Foreign Currency or any other State authority. Gentlemen, what-
ever one may judge the responsibility of Vice President Puhl fo be,
at all events these things lie outside the responsibility of the
Defendant Funk who is the only one with whom you are concerned
in connection with this point here. In the period after this time Funk
had only two or three very brief and unimportant conversations with
Puhl regarding these gold deposits with a view to converting into
cash gold coins and foreign currency delivered in the regular way.
Outside of this, Funk did not concern himself at all with this whole
matter any more. He knew even less about the matter than Puhl,
and it is not without significance that Puhl declared here under
cath that he would never have permitted these gold objects to be
deposited in the Reichsbank at all if he had had the slightest notion
that the things had been taken from concentration camp victims
under criminal circumstances by the SS. If Vice President Puhl
did not know that and could not have guessed it, then Funk could
have known even less about it, and Puhl’s initial statement which
was to the effect that—as he said at the time—“the gold articles
had been accepted by the Reichsbank with Funk’s knowledge and
agreement and had been converted into cash with the assistance
of the Reichsbank personnel,” was a grossly misleading statement
to the Prosecution. Subsequently during his imprisonment when
Puhl first learned of the true circumstances, he surely must have
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felt the same compunctions as Funk, however innocent the latter
was in the case. In conclusion, Puhl declared here under oath that
he would not have tolerated such transactions either, and that he
would have brought the matter to the attention of the Directorate
of the Reichsbank as well as to that of President Funk if he had
known that the valuables were taken from victims of concentration
camps and had been informed about the nature of these valuables.

In connection with this topic, therefore, I come to the following
conclusion: The Reichsbank certainly transacted business for the
account of the Reich, the subject matter of which was derived from
criminal acts of the SS; but the Defendant Funk knew nothing of
this. He would not have tolerated such transactions had he known
the true circumstances. Therefore, he cannot be made criminally
responsible for this.

The same is true, Your Honors, with regard to Reichsbank
credits for the business agencies of the SS, concerning which I shall
limit myself to a few sentences. In his written affidavit of 3 May
1946 the witness Puhl has given a completely ‘misleading account
of this matter also. For he stated originally that credits of 10 to
12 million Reichsmark furnished by the Gold Discount Bank upon
the instruction of the Defendant Funk were used—and I am now
quoting literally: “for financing production in SS factories by
_ workers from concentration camps.”

In his oral examination as a witness, Puhl then was asked
whether Funk had any knowledge that persons from concentration
camps were employed in these factories at all. In reply to this, Puhl
declared literally: “I am inclined to assume this, but I am not'in a
position to know it.” Therefore, he was not able to give any definite
evidence concerning Funk’s knowledge, but only to express a con-
jecture. In contrast to this, Funk’s own statement in regard to this
matter is quite clear and convincing. It was to the effect that he
knew, indeed, about the request for credit by the SS, and that he
even granted it, but that he knew nothing about the nature of the
SS enterprises concerned and about the people who were employed
in them. Funk stated this- under oath. Accordingly, this credit
transaction, which moreover occurred about 2 years before the
affair of the SS gold deposits, that is, prior to 1940, incriminates
neither the Defendant Funk nor the witness Vice President Puhl.
At that time, in 1940, neither of them was acquainted with the .
conditions in the concentration camps. They only learned about
them much later, that is, in the course of this Trial. Nor did the
Defendant Funk know that persons from the concentration camps
were working in the afore-mentioned SS factories for which the
credit was intended. : ‘
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Gentlemen, in this connection it appears necessary to devote a
few more sentences to a discussion of the question whether Funk
ever visited a concentration camp. The witness Dr. Blaha, who
was examined here, stated that Dr. Funk was once in Dachau in
the first half of 1944. This visit was supposed to have occurred as
a sequel to a conference of the Finance Ministers at Berchtesgaden,
or in some other place in this region, in which Funk is said to have
participated. Yet, Gentlemen, when he was examined here, the
witness Dr. Blaha was unable to say that he had personally seen
the Defendant Funk in Dachau, but had only heard from camp
inmates at Dachau—that is, from other persons—that the Reich
Minister of Economics, Funk, was with many other visitors allegedly
present. He did not see him; nor would he have known him if he
had. From the very beginning Funk himself has flatly denied this
visit to Dachau. He also stated this under oath, and the affidavit
made by his constant companion Dr. Schwedler (contained in the
Funk document book under Number 13 submitted to you) proves
beyond a doubt that Funk never was in a concentration camp.
Dr. Schwedler is in a position to know this, as at that time he was
the constant companion of the defendant and knew where Funk
was from day to day. Moreover, Funk was never a Finance Minister,
as the witness Dr. Blaha assumed, and never took part in a con-
ference of Finance Ministers. Therefore, it appears beyond any
doubt that what the witness Dr. Blaha stated here purely from
hearsay is based on false information, or he has confused Funk
with another visitor, which was very easily possible since the
Defendant Funk was comparatively unknown to the public. The
conclusion, therefore, is that Funk never visited a concentration
camp and never personally became aware of the conditions pre-
vailing in such camps.

Now, by this assertion Funk by no means wishes to allege that
he knew nothing at all about the existence of concentration camps.
Funk was naturally cognizant of the fact, just as almost any other
German, that there were concentration camps in Germany after
1933; just as he knew that there were and still are penitentiaries,
prisons, and other penal institutions in Germany.

But what he did not know, and what I want to stress here, was
the very large number of such concentration camps and the
hundreds of thousands, even millions, of their inmates. Equally
unknown to him were the countless atrocities committed in these
camps, which first became known only in this Trial. In particular
it was only during this Trial that Funk learned that there were
extermination camps which murdered millions of Jews. Funk had no
knowledge of this; he has stated this under oath and it also appears
absolutely credible, for one of the most important results of this

'
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Trial, in the opinion of the Defense, consists in providing proof of
the fact that the German people in general knew nothing about
the large number of concentration camps or the conditions within
them, but that on the contrary those conditions were kept secret
in such a cunning and cruel way that even the highest officials of
the Reich including the very ministers knew nothing about them.

Your Honors, the Defense have now presented their views on
that part of the Indictment which, had it been true, would have
tragically incriminated the man Funk. One may think as one
pleases about acts of violence during a political and economic
struggle, especially in stormy revolutionary periods, but in the
opinion of the Defendant Funk himself there can be no disagree-
ment on one point, namely, with regard to the concentration camp
atrocities committed for years, especially against the Jewish popula-
tion. Anyone who participated in such unheard-of atrocities should
be made to atone for them in the severest way, according to the
opinion of the entire German people.

That is also the point of view of the Defendant Funk, which
he expressed here on 6 May 1946 when he replied to the American
prosecutor from the witness stand that as a man and as a. German
he felt deeply guilty and shamed for the crimes which Germans
committed against millions of poor people.

Gentlemen, I have now reached the end of my consideration
of the Funk case as far as criminal law is concerned, and that is
the duty of the Defense in this Trial.

The examination of the evidence with regard to the Funk case
has, in the opinion of the defendant, produced proof that a legal
guilt, a criminal guilt, on his part does not exist, and that he can
ask you for his acquittal with a clear conscience because he has
never committed any criminal acts in his life.

Your task as judges will now be to find a just verdict for the
Defendant Funk, a verdict which will not make him atone for the
crimes of others, crimes he could not prevent and which he may
not even have known about, but-a verdict which only establishes
the degree of his own guilt and not the degree of his political guilt,
but of his criminal guilt which is the sole object of these proceed-
ings. This verdict should be valid not only for today but also
recognized as just in the future when we shall view these terrible
events in the proper perspective and dispassionately as we would
ancient history; a verdict, Your Honors, which will not only satisfy
the nations which you represent, but which will also be recognized
- as just and wise by the German people as a whole; a verdict, finally,
which is not only destructive, retaliatory, and which will sow
hatred for the future, but one which will make it possible for the
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German people to move forward toward a happier future of human
dignity and charity, of equality and peace.

THE PRESIDENT: Mr. Dodd, will you or Sir David deal with
this. Sir David, I have got a document drawn up by the General
Secretary which shows in the first place, in the case of the Defendant
Goring, that there are four interrogatories which have been sub-
mitted, and to which the Prosecution has not objected. Is that right?

SIR DAVID MAXWELL-FYFE: That is so, My Lord, so there is
no further comment with regard to that first application.

THE PRESIDENT: Yes. Then, with reference to the Defendant.
Ribbentrop, there are two affidavits to which there is no objection,
and. there are three further affidavits which have not been received,
I understand.

SIR DAVID MAXWELL-FYFE: That is so, My Lord.

THE PRESIDENT: And one document to which the defendants’
counsel wants to refer in its entirety, namely, TC-75, is that right?

SIR DAVID MAXWELL-FYFE: Yes, My Lord, that is so. There
is no objection to that.

THE PRESIDENT: Perhaps I had better go on to the end of the
documents and then call upon Dr. Horn for what he has got to say
about those three, because as far as I can see, there are only these
three documents and an affidavit for Seyss-Inquart from 'a man
called Erwin Schotter, and another from a man called Adalbert
Joppich, which have not yet been received.

SIR DAVID MAXWELL-FYFE: That is so, My Lord.

THE PRESIDENT: And three letters from Seyss-Inquart to
Himmler which have not yet been produced.

SIR DAVID MAXWELL-FYFE: That is so, My Lord.

THE PRESIDENT: Also, in the case of Fritzsche there are two
interrogatories of Delmar and Feldscher which have not yet been
received. '

SIR DAVID MAXWELL-FYFE: My Lord, with regard to the
three letters of the Defendant Seyss-Inquart, they have been
received, but they have not yet been translated into French, and I
think, My Lord, the simplest way would be if the Tribunal took
it that provisionally there is no objection but that the French
Delegation reserve their right to make any objection if, upon
receiving the translation, they find there is any objection to make.

. THE PRESIDENT: Yes.

SIR DAVID MAXWELL-FYFE: My Lord, the French Delegation
will let the Tribunal know if they find there is any objection.
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THE PRESIDENT: Yes. Now, with reference to the rest, so far
as the Prosecution are concerned, what are the objections, if any?

SIR DAVID MAXWELL-FYFE: My Lord, I think the only
objection there is concerns the application of Dr. Servatius for the
Defendant Sauckel. Your Lordship sees that after the inter-
rogatories granted by the Tribunal there are certain documents '
which were introduced on 3 July by the Defendant Sauckel to be
considered by the Tribunal, and then there is a number which is
lettered “A” to “L.” The Prosecution suggests that these documents
are cumulative of the large number of documents already introduced
on behalf of this defendant, and, My Lord ...

THE PRESIDENT [Interposing]: Just one minute, Sir David.
These documents “A” to “I,” were they applied for after the case
had been closed?

SIR DAVID MAXWELL-FYFE: They were submitted on 3 July,
Sir. That would be after the case had been closed.

- THE PRESIDENT: But that was at the time, was it not, when
we were asking for supplementaries?

SIR DAVID MAXWELL-FYFE: Yes, at the very end.
THE PRESIDENT: That very day?

SIR DAVID MAXWELL-FYFE: Yes. My Lord, I am sorry, but
_the case was not technically closed, for that day was open for any
~ defendant to put in.

THE PRESIDENT: Are these documents which you have just
been referring to—*“A” to “I”—are they already all in the document
book?

SIR DAVID MAXWELL-FYFE: Dr. Servatius tells me they are.

My Lord, I have just been having a word with Dr. Servatius and
he says that the one to which he attaches the greatest importance
is “A,” the decree by the Defendant Sauckel as to return transporta-
tion of sick foreign workers. My Lord, I am quite prepared on that
assurance by Dr. Servatius not to make any objection to number
“A” and Dr. Servatius, on the other hand, says that he does not
press for the others.

My Lord, there is another application which has just come in on
behalf of the Defendant Sauckel for a document. It is an affidavit
by the defendant himself, dated 29 June 1946. The Prosecution have
no objection to the application,

My Lord, I think the only other matter with regard to the
Defendant Sauckel is with regard to an affidavit from a witness
" called Falkenhorst. My Lord, that again, the Prosecution submits,
is cumulative.
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THE PRESIDENT: You say Falkenhorst?

SIR DAVID MAXWELL-FYFE: Falkenhorst, Sir. .My Lord, 1’:
is the very last application on my list.

DR. ROBERT SERVATIUS (Counsel for Defendant Sauckel): Mr.
President, may I make a statement concerning the witness Falken-
horst? This witness was called for Bormann; I waived his examina-
tion and submitted this affidavit with the approval of the Tribunal,
and since, in my opinion, it was approved, I waived the witness."
I assume that this is quite clear and is confirmed by the Prosecution
also.

THE PRESIDENT: Do you mean, Dr. Servatius, that the affi-
davit from 'Falkenhorst had already been granted before?

DR. SERVATIUS: I assume it was granted at that time. The
witness was weaiting outside and I was asked whether I would like
to question him, and I said in reply that I had an affidavit which
was limited to one particular incident and it would be sufficient if
I could submit the affidavit. He was the last witness who was
supposed to be examined here, after the end of the actual hearing
of evidence.

SIR, DAVID MAXWELL-FYFE: My Lord, I do not insist in the
opposition in these circumstances. My Lord, that is all the comment
the Prosecutlon have to make.

THE PRESIDENT: What about these two afﬁdawts asked for by
Dr. Steinbauer from Erwin Schotter and Adalbert Joppich?

SIR DAVID MAXWELL-FYFE: My Lord, we have not got
these yet. As I understand i, they have been admitted by the Tribu-
nal subject to any objection, and I am afraid we cannot tell until
we have seen them.

THE PRESIDENT: I see; well then for the rest you have no
other objections?

SIR DAVID MAXWELL-FYFE: No other objections.

THE PRESIDENT: Sir David, we have just had another docu-
ment placed before us which contains an application on behalf of
the Defendant Sauckel to call as a witness his son Friedrich Sauckel.
The Prosecution has objected to that on the ground of irrelevance
and cumulativeness.

SIR DAVID MAXWELL-FYFE: Yes, My Lord, that is the
position.

It did not seem, on con51derat10n of the outline of the evidence,
that the evidence of the defendant’s son would contribute anything
fresh.
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THE PRESIDENT: And that application was made after the
3 July? No, I see that is wrong. It was submltted before, but it was
not mentioned on 3 July.

DR. SERVATIUS: Mr. President, it was an application to bring
‘the witness here from England, since presumably he can give
information regarding a number of things. I have not yet made a
formal application. It was just a request to have him brought from
England to Nuremberg for the purpose of finding out whether he

knows anything of importance, as he claims.

SIR DAVID MAXWELL-FYFE: My Lord, I Would not make
objection to the defendant’s son being brought here for the purpose
of Dr. Servatius’ having a talk with him and seeing whether he can
contribute anything.

THE PRESIDENT: The difficulty that these sorts of applications
put the Tribunal in is that the case never closes.

SIR DAVID MAXWELIL-FYFE: Yes, My Lord, I quite agree.

DR. SERVATIUS: I did not know that the witness was in Eng-
land. He was a prisoner and there had been no news about him
previously.

THE PRESIDENT: Then, Sir David, do we have an affidavit
from the Defendant Sauckel himself which you have already dealt
with?

SIR DAVID MAXWELL-FYFE: Yes, My Lord.

THE PRESIDENT: Then there is an affidavit by the Defendant
Jodl on behalf of Kaltenbrunner; the application has been received
at the General Secretary’s office on 5 July.

SIR DAVID MAXWELL-FYFE: Yes, My Lord.

THE PRESIDENT: That was after the last date when the
defendants’ counsel were asked for their applications.

SIR DAVID MAXWELL-FYFE: Well, My Lord, I am afraid I
have not been able to collect the views of the Prosecution on that
point.

My* Lord, the substance of that affidavit was contained in Dr.
Kauffmann’s speech. I do not think it really has any materiality,
I mean that there is any real-—that there can be any objection to the
affidavit, because I am almost positive I remember this passage
occurring, or an equivalent passage, giving the Defendant Jodl's
views on Kaltenbrunner in Dr. Kauffmann’s speech. My Lord, there-
fore, I do not think we should occupy time discussing it and there-
fore I think we should let the affidavit go in.

THE PRESIDENT: Very well. Then there is an application from
the Defendant Rosenberg for a document entitled “Tradition in
Present Times.” That has been objected to as cumulative.
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SIR DAVID MAXWELL-FYFE: Yes, My Lord.

THE PRESIDENT: Dr. Thoma, are you wanting to say anythmg
in support of that apphcatlon or is it sufficiently covered by your
speech?

DR. THOMA: I am of the opinion that it has been sufficiently
dealt with in my speech.

THE PRESIDENT: Then, Dr. Horn, there are two affidavits, one
from Rlbbentrop and one from Schulze, not yet put in. Do you want
them?

DR. MARTIN HORN (Counsel for Defendant Von Ribbentrop):
Mr. President, there must be some mistake about the Schulze affi-
davit. I have not submitted any Schulze affidavit or made any
- application for it.

THE PRESIDENT: It was a mistake. Then, as to Rlbbentrops
affidavit, are you asking as to that or have we already dealt with
that?

DR. HORN: No, I am asking that official cognizance be taken of
the affidavit of Ribbentrop, and of Document TC-75. The other two
affidavits of Thadden and Best have already been approved. ’

THE PRESIDENT: Yes. Why do you desire the Defendant Rib-
bentrop to make an affidavit? He has given his evidence in full. Is
it something that has arisen since?

DR. HORN: The Defendant Ribbentrop only commented on a few
documents which were submitted to him during his cross-examina-
tion when he had an opportunity to speak only very briefly about
them. I did not want to make my final speech any longer with a
detailed discussion of the other documents and, therefore, I have
submitted this affidavit and beg the Tribunal to approve it.

THE PRESIDENT: Then, with regard to TC-75...

SIR DAVID MAXWELL-FYFE: My Lord, that is one of our
original British documents. I have no objection to Dr. Horn using it.

THE PRESIDENT: How about the translation, though? I suppose
it is a German document, is it not?

DR.HORN: Yes, it is a German document which was only
translated in part and I have referred to the entire contents in my
final plea.

THE PRESIDENT: Is it a very long document or not?

DR. HORN: No, it has only nine pages, Mr. President. The
Prosecution submitted one page of the document to the Court in

evidence. Then later I ascertained that there were two copies of the
document. I then took the second copy, which represents the
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complete document, and submitted it to the Tribunal, and have had
it translated.

THE PRESIDENT: It has been translated?
DR. HORN: Yes. '

THE PRESIDENT: Very well then, that is all right then.

Now, Dr. Steinbauer, what about these two affidavits that you
are asking for, one from Erwin Schotter and another from Adalbert
Joppich?

DR. GUSTAV STEINBAUER (Counsel for Defendant Seyss-
Inquart): I have submitted the two documents for translation and
since the Translation Division is very busy I have not received the
translation yet. But I should like to submit the two originals to the
Tribunal under the numbers already given, Seyss-Inquart-112
and 113,

THE PRESIDENT: Has the Prosecution seen the substance of
the affidavits or not?

SIR DAVID MAXWELL-FYFE: No, My Lord, we have not. My
Lord, they are very short affidavits. I will ask someone to read them
in German through the day and let the Tribunal know before the
Tribunal rises tonight. '

THE PRESIDET\IT Was the. apphcatlon made before 3 July, or
when was it made?

DR. STEINBAUER: Yes, on 3 July exactly. I received both of
these two documents on 3 July through the General Secretary and
presented them on the same day. ‘

THE PRESIDENT: The Tribunal will consider the matter then
and they will be glad to hear from the Prosecutlon if they have any
objection.

DR. STEINBAUER: MTr. President, may I present one more docu-
ment on this occasion? The Tribunal had approved the inter-
rogation of Dr. Reuter and the day before yesterday I received the
answer with the questions of the Prosecution .

THE PRESIDENT: What was it you were saying, Dr. Stein-
bauer?

DR. STEINBAUER: That I received the approved document con-
taining the interrogation of the witness, Dr. Reuter, on Saturday in
a German and English translation. I should like to submit the
original to the Tribunal under Number 114. "

THE PRESIDENT: What.is the name of the person who was
interrogated?
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DR. STEINBAUER: The physician, Dr. Gero Reuter. He was
questioned about health conditions in the Netherlands. The Tribu-
nal expressly granted me that interrogatory. '

THE PRESIDENT: Well, that will be considered, then.

DR. STEINBAUER: Then I shall submit it to the Court under
Number 114.

THE PRESIDENT: Sir David, perhaps you can look at that later.

SIR DAVID MAXWELL-FYFE: Certainly, My Lord. I under-
stood that the Tribunal had already approved and that this was
just putting in the answer.

THE PRESIDENT: Yes, that is all.

SIR DAVID MAXWELL-FYFE Then, My Lord there can be no,
objection. :

THE PRESIDENT: I ought to say that in order to save time, all
these documents which we are now dealing with must be taken to-
be offered in evidence now because some of these defendants’ cases
have been finally dealt with.

SIR DAVID MAXWELL-FYFE: Yes, My Lord.

THE PRESIDENT: And they must, therefore, be given the
appropriate numbers as exhibits, and defendants’ counsel must see
to that. They must give numbers to them and give them in with
those numbers to the General Secretary so that the documents will
be identified as exhibits on the record.

S\IR DAVID MAXWELL-FYFE: My Lord, I apprec1a’ce that.
I gather that Dr. Steinbauer has just given that the Number 114.

THE PRESIDENT: Yes, and the same applies to all the other
defendants’ counsel, the counsel for Géring and Ribbentrop and the
counsel for Raeder and the other defendants, because thes¢ are
dealing with a considerable number of interrogatories and affidavits,
all of which ought to have exhibit numbers.

SIR DAVID MAXWELL-FYFE: If Your Lordship pleases.
My Lord, Dr. Siemers just wanted to know that his applieations
were covered. I think he is quite safe.

THE PRESIDENT: Yes. Well, then, the only thing that remains
is Dr. Fritz’s on behalf of the Defendant Fritzsche. There are two
interrogatories which have not been received, as I understand, from
. Delmar and Feldscher. Those have been granted, and the inter-
rogatories and the answers will be put in when you get them.

SIR DAVID MAXWELL-FYFE: That is the way I understand
it, My Lord.
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i THE PRESIDENT: Well, then, the Tribunal will consider all
these matters and make the appropriate order upon it.

SIR DAVID MAXWELL-FYFE: If Your Lordship pleases.

THE PRESIDENT: We will adjourn now. Wait a minute, wait a
minute!

DR. EGON KUBUSCHOK (Counsel for Defendant Von Papen):
In the case of the Defendant Von Papen there are still a number
of interrogatories which have not been received. In the meantime,
I have received four interrogatories with answers, but they are still
with the Translation Division. Three interrogatories have not yet
come back. I request an opportunity to present them later on.

THE PRESIDENT: They have been granted before, I suppose?
Have they been granted?

DR. KUBUSCHOK: Yes, they had already been granted, with the
exception of one affidavit which I have also dealt with here but
which has not yet been translated and has been in the Translation
Division for some time.

THE PRESIDENT: Yes, but the application for that interroga-
tory had been allowed, I suppose?

DR. KUBUSCHOK: I presented this application recently. I was
told to have this affidavit translated, but I have not yet received
the translation. I shall submit this document together with the,
others as soon as I receive them from the Translation Division.

THE PRESIDENT: Very well. We will adjourn now.
[A recess was taken.]

THE PRESIDENT: Go on, Dr. Dix.

DR. DIX: Mr. President, Gentlemen of the Tribunal. A mere
glance at the dock reveals the singularity of Schacht’s case and the
story of his imprisonment and defense. There in the dock sit Kal-
tenbrunner and Schacht. Whatever the powers of the Defendant
Kaltenbrunner may have been, he was in any case Chief of the
Reich Security Main Office. Until those May days of 1945, Schacht
was a prisoner of the Reich Security Main Office in various
concentration camps. It is surely a rare and grotesque picture
to see jailor and prisoner sharing a bench in the dock. At the
very start of the Trial this remarkable picture alone must have
given cause for reflection to all those participating in the Trial: :
judges, prosecutors, and defense counsel alike.

Schacht was banished to a concentration camp on the order of

" Hitler, as has been established here. The charge against him was
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high treason against the Hitler regime. The judicial authority, the
Peoples’ Court, headed by that bloodthirsty judge, Freisler, would’
have convicted him, had not his imprisonment turned into detention
by the victorious Allied Powers. Since the summer of 1944 I was
assigned to defend Schacht before Adolf Hitler’'s Peoples’ Court; in
the summer of 1945 I was asked to conduct his defense before the
International Military Tribunal. This, too, is in itself a self-con- .
tradictory state of affairs. This, too, compels all those participating
in the Trial to reflect on the personality of Schacht. One involun-
tarily recalls the fate of Seneca; Nero, as a counterpart to Hitler,
put Seneca on trial for revolutionary activities. After the death
of Nero, Seneca was charged with complicity in Nero’s misgovern-
*ment and cruelties, in short, with conspiring with Nero. A certain
wry humor is not lacking in the fact that Seneca was then declared
a pagan saint by early Christianity as early as the fourth century.
Although Schacht does not indulge in such expectations, this
historical precedent nevertheless forces us to remain always con-
scious of the fact that the sentence to be pronounced by this High
Court will also have to be justified before the judgment seat of
history. '

The picture of the Third Reich has been revealed to the Tribunal
in a thorough and careful presentation of evidence. It is a picture
with a great deal of background. An opportunity was given to
depict this background also, as far as it was possible within the
limits of such a thorough-going investigation entailing a judicial
presentation of evidence which, to be sure, though thorough enough,
was nevertheless concluded as soon as possible according to the
requirements of the Charter.

In order to learn what it was like under Hitler in German coun-
tries, there is still enough which has been left to the intuition of the
Court. It is not possible, and never will be possible, to understand
Hitler Germany from a constitutional point of view, according to
the scholarly conceptions and views of people with a legal mind.
As a scholarly topic, “The Constitution under Adolf Hitler” is a
lucus a non lucendo. Mark my words, “The Constitution” — that
is, the reduction of the Hitler State to a legal system, and not the
attempt as made in the final plea by Jahrreiss, to explain the
tyranny of a despot under the aspect of legal research. A scientific
sociology of the Third Reich would, although feasible, be very
© difficult and therefore has not yet appeared.

Only very few Germans living in Germany knew the conditions
and the distribution of power within those circles of people who
were seemingly or actually called upon to contribute their share
toward the formation of a political will. Most Germans will be
surprised when this picture is unveiled. How much less possible
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was it for a foreigner to form a correct judgment of the constitu-
tional, sociological, and inner political conditions of Hitler Germany
at the time when the Indictment was presented. But a correct judg-
ment of these things was the prerequisite for an Indictment correctly
founded in both fact and law. . '

I am of the opinion that the members of the Prosecution were
thereby confronted with a task which defied solution. I am further-
more of the opinion that the Prosecution would never have presented
their criminal charges against the defendants under the count
of a conspiracy if they had been able to see the distribution of
political power in Hitler Germany in the same way as this may
perhaps be today possible, although with great difficulty, for an
intelligent, politically gifted observer and listener at this Trial.

A conspiracy within the meaning of the Indictment was, as a
practical matter, not possible in Adolf Hitler's Third Reich, as my
colleagues have already pointed out. The only thing possible in the
Third Reich was a conspiracy by the opposition against Adolf
Hitler and the regime. Several such conspiracies were formed, as
was here proven. The relationship between conspirators is some-
what different than that between an accomplice and the chief per-
petrator. The part to be played by the individual conspirator
in the execution of the common plan may vary. Some, or a single
one, of the conspirators may hold a leading position within the
conspiracy. At all times, however, co-operation is necessary. Com-
mon usage of the term in itself precludes speaking of a conspiracy
when only one commands and all the others are merely executive
agents,

I am, therefore, of the opinion that that which was defined as a
crime here in this hall can never constitute the elements of a
conspiracy according to criminal law. Other legal factors which
might enter into the question are of no interest to me as defense
counsel for the Defendant Schacht, because no criminal charge
whatsoever can be brought against Schacht personally, as an indi-
vidual, and without connecting him with deeds of others—in other
" words merely on the basis of his own actions. Schacht himself
desired only the permissible and the beneficial, and his actions
served these intentions. To the extent that he erred politically, he
is in all candor prepared for the verdict of history. Yet even the
greatest dynamics of international law cannot penalize political -
error. If it did this the profession of the statesman and politician
would become impossible. World history is more affected by
mistakes and errors than by correct perceptions. According to
Lessing’s wise words, the perception of absolute truth is God’s
privilege. There remains for man as his greatest blessing only the
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quest for truth. Nescis, mi fili, quantd stultitia mundus regitur, as
old Axel Oxenstierna once said, and he was probably right. '

Schacht declared here that he felt that he had been most grossly
deceived by Adolf Hitler. He thereby admitted that certain of his
decisions and actions had been wrong. The Prosecution disputes
Schacht's good faith and imputes to him the dolus of having
deliberately worked for a war of aggression as Adolf Hitler’s
financial agent, thereby becoming by implication criminally respon-
sible, from the point of view of the conspiracy, for all the cruelties
and atrocities which were committed by others during this war. The
Prosecution itself was not able to produce any direct proof of these
allegations. They attempted to do so first by means of alleged
documentary evidence in the form of misinterpreted statements by
Schacht, torn from their context. For this the Prosecution referred
to witnesses who could not be made available for examination
before this Court because some of them were absent and some had
died. I recall, for example, the affidavits of Messersmith and Fuller,
and Dodd’s diary notes. Their lack of value as evidence was clearly
set forth to the Tribunal by Schacht during his examination. In the
interest of saving time I do not wish to repeat things which have
already beg¢n said, and which surely must still be within the
recollection of the Court.

The Prosecution further attempted to base its charges on actions
of Schacht which had been established beyond reasonable doubt. All
these arguments of the Prosecution are mistaken conclusions from
allegedly incriminating circumstances. I shall confine myself to an
enumeration of the most essential wrong conclusions. The others
either result from these directly or by analogy.

Schacht was opposed to the Treaty of Versailles, says the Prose-
cution. That he was indeed. The Prosecution does not hold this
opposition in itself against him. However, it concludes from this
that Schacht wanted to do away with the treaty by force. Schacht
favored colonial activity, says the Prosecution. He did so indeed.
They do not reproach him for this, either, but conclude from this
fact that he wanted to conquer the colonies by force, and so it
goes on.’

Schacht as President of the Reichsbank and Minister of Economics
co-operated with Hitler, consequently he endorsed Nazi ideology.
Schacht was a member of the Reich Defense Council, consequently
he was in favor of a war of aggression. Schacht helped to finance
rearmament during its first phase until early in 1938, conseguently
he wanted war. Schacht welcomed the union with Austria, conse-
quently he approved of a policy of violence against that country.
Schacht devised the “New Plan” in commercial policy, consequently
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he wanted to procure raw materials for armament. Schacht was con-
cerned about the possibilities of livelihood for the excess population
in central Europe, consequently he wanted to attack and. conquer
foreign countries and to annihilate foreign peoples. Over and over
again Schacht warned the world against .an anti-German policy of
oppression and the moral defamation of Germany, consequently
Schacht threatened war. Because no written evidence has been
found that Schacht resigned from his official positions as a result of
his antagonism to war, the conclusion is that he resigned from these
official positions merely because of his rivalry with Goring.

The list of these false conclusions could be continued ad infini-
tum. It finds its culmination in the fallacy that Hitler would never
have come to power if it had not been for Schacht, that Hitler would
never have been able to rearm if Schacht had not helped. But,
Gentlemen, this kind of evaluation of evidence would convict an
automobile manufacturer because a taxi driver, while drunk, ran
over a pedestrian. In his speeches or writings Schacht never
advocated violence or even war. It is true that after Versailles he
pointed out again and again the dangers which would result from
the moral outlawing and economic exclusion of Germany. In this
opinion he is in the best international company. It is not necessary
for me to cite before this Tribunal the numerous voices, not of Ger-
mans, but of members of the victor states, heard soon after the Ver-
sailles Treaty and all in the same tone as the warnings of Schacht.
Moreover, the correctness of these objections to that treaty will be
absolutely valid for all time. At no time did Schacht however
recommend, or even declare possible, other ways than those of a
peaceful understanding and collaboration. As an avowed economic
politician, it was clearer to him than to anybody else that war can
never solve anything, not even if it is won. In all of Schacht’s
utterances his pacifist attitude was expressed again and again;
perhaps the shortest and most striking of them was that statement
at the Berlin Congress of the International Chamber of Commerce,
when Schacht in the presence of Hitler, Goring, and other exponents
of the Government called out to the assembly: “Believe me, my
friends, all nations desire to live, not to die!” This pronounced
pacifist attitude of Schacht is indeed confirmed by all withesses and
affidavits.

For the few in the world—and I purposely say in the world, not
only in Germany—who from the very beginning recognized Hitler
and his Government for what they were, it certainly was a cause
for anxiety and sorrow, or at the very least puzzling, to see a man
like Schacht placing his services and his great professional ability
at the disposal of Adolf Hitler after he had come to power. The
witness Gisevius also shared this anxiety, as he has testified here.
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Later on he convinced himself of Schacht’s honorable intentions
through the latter’s upright and courageous behavior in 1938 and
1939. In his interrogation Schacht outlined for us the reasons which
caused him to act in this manner, I need not and do not wish to
repeat them in the interest of saving time. The evidence has not
shown anything which would refute the veracity of this presentation
by Schacht. On the contrary, I only refer for example to the affi-
davit of State Secretary Schmid, Exhibit Number 41 of my document
book, containing detailed statements on this subject on Page 2, which
are in complete agreement with Schacht’s description. A considera-
tion of the remaining testimony and affidavits as a whole leads to
the same result. In order to understand the manner in which Schacht
acted at that time both directly after the seizure of power as well
as after he had recognized Hitler and his disastrous activity, it is
absolutely necessary to form a clear picture of Adolf Hitler’s perni-
cious spell and his system of government. For both are the soil in
which ' Schacht’s actions grew, and by which alone they can be
explained. I realize that one could speak about this for days and
write volumes about it if one wished to treat the subject exhaus-
tively. However, I also realize that before this Tribunal short
references and spotlights will be sufficient in order to gain the
Tribunal’s  understanding.

"The disintegrating collapse of imperial Germany in 1918 pre-
sented the German people, who were heterogeneously composed and
had never become an organic unit, with a parliamentary democratic
form of constitution. I venture to assert that all political thinking
which is not directed by selfish motives must strive for democracy,
if this is also understood to include the protection of justice,
tolerance toward those of different convictions, freedom of thought,
and the political development of humanity. These are the highest
timeless ideals which, however, in their very constitutional forms
actually harbor dangers in themselves. When democracy appeared
for the first time on the European continent, reactionary political
thinkers like Prince Metternich and the like opposed every demo- -
cratic impulse, because they saw only the dangers of democracy and
not its educative qualities and historical necessity. In pointing to
these dangers they were unfortunately right. Perhaps the cleverest
nation which ever lived, the Greeks of antiquity, had already
pointed out the danger of democracy developing through demagogy
to tyranny; and probably all philosophizing political thinkers from
Aristotle to Thomas Aquinas, and down to the present time, have
pointed out the danger of this ‘development. This danger becomes
all the greater if democratic freedom in the theoretical constitutional
sense does not arise and grow organically, but becomes more or less
a chance gift to a nation.
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En fait d’histoire il vaut mieux continuer que recommencer,
a great French thinker once said. Unfortunately, this has made
Germany the latest and, it is to be hoped, the last example of a .
tyranny of a sirgle despot established by means of a diabolical
demagogy. For there is no doubt that the Hitler regime was the
despotism of an individual, whose parallel is to be found only in
ancient Asia. In order to understand the attitude of any individual
toward this Government—not only that of Schacht and of the Ger-
mans, but that of any person and any government in the world

which has collaborated with Hitler, and on the part of the foreign ,

countries such collaboration based on confidence was much greater
toward Hitler than toward any government of the intermediate
Reich or of the State of the Weimar Constitution—it is necessary
to analyze the personality of this despot, this political Pied Piper,
this brilliant demagogue who, as Schacht testified here in his inter-
rogation with understandable agitation, not only deceived him, but
also the German people and the whole world. In order to accomplish
this deceit, Hitler was forced to bring under the spell of his per-
sonality innumerable clever and politically trained individuals
' besides Schacht, even those outside the German frontiers. He
succeeded in doing this even with prominent foreigners, including
those-in leading political positions. I shall refrain from citing names
and quotations to préve this point. The fact is generally known. to
the Tribunal.

I shall now skip the next lines and continue on Line 10 of the
same page. How was this influence of Hitler possible, both in Ger-
many and abroad? Of course, Faust also succumbed to Mephistoph-
eles. In Germany, all the circumstances of the conditions prevailing
at that time, which have been described here in the evidence
given by Schacht and others, favored this influence. The complete
collapse of the parliamentary party system and the resulting
necessity, felt already at the time by the existing Government, of

- having to rule by emergency decrees enacted without parliamentary
participation, thus establishing a dictatorship of ministerial bureauc-
racy as a forerunner of the Hitler dictatorship, produced in nearly
every quarter a cry for stronger leadership. The economic crisis and
unemployment opened the ears of the masses, as misery always does,
to demagogic insinuations. The complete lethargy and inactivity of
the center and leftist parties of the time also created among critical
and intelligent observers, of whom Schacht assuredly was one,
the inward - readiness and longing to welcome spirited political
“dynamics” and activity. If someone, like the sharp-witted
and perspicacious Schacht, already at that time discovered faults
and dark sides, he could hope, as Schacht did, by his very
active penetration into the Movement or by co-operation with
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leading State departments quickly and easily to combat these shady
aspects, which in any case beset every revolutionary movement.
“When'the eagle soars, vermin settle on his wings,” replied the late
Minister of Justice Giirtner, quoting from Conrad Ferdinand Meyer’s
novel Pescara, when I pointed out these shady sides to him after
the seizure of power. These considerations are in themselves
. reasonable and plausible. The fact that they contained a political
error even in Schacht’s case does not deprive them of their good
faith and honest convictions. However, we ought not to forget that
here, during the proceedings, we heard of a message from the
American Consul General Messersmith, dating from 1933, in which
he joyfully hails the report that decent and sensible people are now
joining the Party too, as this gave reason to hope that radicalism
would thereby cease. I refer to the relevant document submitted
here by the Prosecution, Document Number L-198, report Number
1184 by the American Consul General Messersmith to the Secretary
of State in Washington.

“Since the election on March 5th, some of the more important

thinking people in various parts of Germany have allied

themselves with the National Socialist movement, in the hope

of tempering its radicalism by their action within rather than

from without the Party.”

But what Messersmith very reasonably says of ordinary Party
members of that time, naturally applies also, mutatis mutandis, to
the man who offered his co—operatiq-ri in a leading Government post.
The reasons Schacht gave for his decision at the time to accept the
post of President of the Reichsbank and later of Reich Minister of
Economics are, therefore, thoroughly credible in themselves and have
no immoral or criminal implication. Schacht, indeed, has acknowl-
edged his activity. He only lacked the intuition to recognize at the
outset the personalities of Hitler and some of his henchmen for what
they were. But that is no punishable act; neither does it indicate
. any criminal intention. This intuition was lacking in most people
both within and without the German frontiers. The possession of
intuition is a matter of good fortune and a divine gift unfathomable
by reason. Every man has his limitations, even the most intelligent.
Schacht is certainly very intelligent, but in this case reason prevailed
at the cost of intuition. In the last analysis this process can only
be fully appreciated when those mysterious forces are taken into
account which affect- world events, and of which Wallenstein says:
“The earth belongs to the evil spirit, not to the good” where he
speaks of “the sinister powers of evil which lurk in the bowels of
the earth.” Adolf Hitler was a prominent example of these powers
of darkness and his influence was all the more nefarious since he
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lacked the grandeur which accompanies Satan. He remained a hali-
educated, completely earth-bound bourgeois who also lacked any
sense of the law. The Defendant Frank said truly of him that he
hated jurists, because the jurist appeared to him as a man of law,
as a disturbing factor in the face of his power. Thus he could
promise everything to everybody and not keep his promise, for a
promise to him meant only a technical instrument of power, and
signified no legal or moral obligation.

Neither was the pernicious influence of Himmler and Bormann
detected by Schacht at this time, or probably by anybody else. Yet
all those crimes that are now covered by the Indictment matured
within this very trio, for to Himmler politics were identical with
murder, and in his purely biological view he regarded human society
as a breeding farm and never as a social and ethical community.
A personality like Adolf Hitler, and his effect upon men, even
including such intelligent men as Schacht, can only be correctly
judged by following the prophetic vision of the poet, as I have
already just tried to do, thereby achieving insight otherwise
inaccessible to the mind of man. The demon undoubtedly became
incarnate in Adolf Hitler to the detriment of Germany and the world,
and perhaps I can summarize by quoting—and this is absolutely
necessary for an understanding of Schacht’s conduct, as well as that
of all those others who deliberately and in all purity of heart offered
their services to Hitler—a passage from Goethe, which in a few
words sums up and discloses the mystery. Here lies the key to the
understanding of all those who flocked to follow Hitler. May I quote
from “Poetry and Truth,” Part 4, Book 20, as follows:

“Although the demoniac can manifest itself in everything
material and immaterial, and indeed be singularly apparent
in beasts, it assumes ifs most extraordinary form when asso-
ciated with man, and constitutes a power which if not con-
trary to is yet a disturbing element in the moral world order.
There are innumerable names for the phenomena which are
brought to light in this way. For all philosophies and religions
have tried both in prose and in poetry to solve this riddle
and to dispose of the matter once and for all, which they
may well contihue to do in the future. But the demoniac
assumes its most dreadful form when it manifests itself pre-
ponderantly in any one human being. During my lifetime
I have had occasion to observe several such persons, either
closely or from afar. They are not always the most dis-
tinguished persons, either in intellect or in talent, and they
rarely excel by their goodness of heart; yet a tremendous
force emanates from them, and they exercise an incredible
power over every creature and even over the elements, and
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none can tell how far such influence will extend. No coalition
of moral forces can prevail against them; it is in vain that
the better part of humanity attempts to put them in dis-
repute as victims of deception, or as impostors. The masses
are attracted to them. They seldom or never find contem-
porary equals, and nothing short of the universe itself, against
which they begin the fight, can overcome .them; and these
observations may perhaps have inspired that curious but
monstrous saying: Nemo contra Deum, nisi Deus ipse.”

I think I have demonstrated that the fact that he served Hitler
does not incriminate Schacht and that it can by no means be con-
cluded from this act that at that time he embodied the criminal
deeds of Hitler and his regime into his own intentions. He did
not even think them possible. Therefore he followed no dolus
eventualis either; on the contrary: Insofar as the violent character
of the regime disturbed him he believed he would be able, through
his appointment to an important post, to contribute to the abolition
and prevention of those attendant phenomena of which he also
disapproved, and to aid Germany’s recovery within his sphere of
activity in a decent and peaceful manner.

That being the case, not the slightest reproach could be made
against him for not only serving Hitler after the seizure of power,
but also for helping him to gain control. This latter charge is,
therefore, completely immaterial as evidence of criminal behavior
or of criminal intent. However, there is no need for this argument
at all, since as a matter of fact Schacht did not help Hitler to gain
power. Hitler was in power when Schacht began to work for him.
Hitler’s victory was already assured when the July elections of the
Reichstag in 1932 brought him no less than 230 seats. These repre-
sented about 40 percent of the total votes. There had been no such
election result for any party for decades. But the immediate politi-
cal future was thereby. established under a Government headed by
Hitler, thanks to the very rules of the German democratic Constitu-
tion and every other democratic constitution. Any other path was
beset with the danger of civil war, '

It was only natural that Schacht, who at that time honestly
believed in Hitler’s political mission, did not wish to take this path.
It was likewise natural that he should take an active part whenever
he believed that thereby he might be able to prevent harmful radi-
calism in the economic political domain. A wise French statesman
says:

- “Every epoch confronts us in some way with the task of
creating benefits or preventing abuses. For this reason, in
my opinion, a patriotic man can and must serve any govern-
ment which his country appoints for itself.”
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By serving Hitler, Schacht, in his opinion, was serving his
country and not Hitler. This opinion may have been the greatest
of mistakes, and it has subsequently revealed itself as completely
erroneous as far as Hitler was concerned, yet Schacht can never
be criminally charged for acting as he did at that time, neither
directly nor circumstantially. And indeed we must not forget that
the Hitler of 1933 not only seemed to be a different man from the
Hitler of 1938 or even of 1941, but actually was different. Schacht
has already referred during his interrogation to this transformation,
which was caused by the poison of mass worship. Moreover, the
transformation of such personalities is a psychological law. History
proves this in Nero, Constantine thé Great, and many others. In
the case of Hitler there exist many irreproachable witnesses for
the fruth of this fact, irreproachable in the sense that a purpose
or an intention to violate the law, to raise terrorism to a principle,
and to attack mankind with a war of aggression, can never be
imputed to them. I merely wish to quote a few of them. I could
multiply the quotations a hundredfold. In 1934 Lord Rothermere
wrote an article in the Daily Mail, entitled: “Adolf Hitler from

Close By.” I quote only a few sentences:

“The most prominent figure in the world today is Adolf
Hitler ... Hitler stands in direct line with those great leaders
of mankind who seldom appear more than once in two or
. three centuries...it is delightful to see that Hitler’s speech
- has considerably brightened his popularity:in England.”

. THE PRESIDENT: Dr. Dix, I thought the Tribunal had refused
to allow the writings of Lord Rothermere to be put in evidence
or used.

DR. DIX: I interpreted the decision of the High Tribunal barring
quotations from Lord Rothermere from the document book to
mean—and this is also the reason given in the Indictment—that this
was a matter for argument which should not be submitted in
evidence as a fact, and that it would be irrelevant in the hearing
of the evidence that Rothermere and others were of this opinion;
and from this I drew the conclusion—and I am still of the opinion
today that this conclusion is correct—that in the course of my argu-
.ment, that is, in the course of my appraisal of the evidence, I could
cite passages from the literature of the entire world, insofar as it
is known, in order to support a line of thought. That Rothermere
said that is not a fact which I want to submit to the Tribunal as
evidence, but only in support of the assertion forming part of my
argument that not only Schacht but also other intelligent and
prominent people, even outside of Germany, at first had the same
opinion of Hitler’s personality ...
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THE PRESIDENT: Dr. Dix, the Tribunal has already indicated
its refusal to allow this to be used as evidence, because it does not
pay any attention to the opinions expressed by this author. There-
fore, we think it would be better if you went on to some other part
of your argument.

DR.DIX: Then I ask—the Tribunal surely has a translatlon of
my final speech before it—that I be allowed to quote a short passage
from Sumner Welles, and then a passage, which seems very impor-
tant to me, from the book written by the last British Ambassador.
I should be very grateful if I could quote both of these two passages
for, if one wants to prove that even an intelligent man can hold
a certain opinion and is entitled to hold it, then I do not know but
what the most obvious and convincing proof for that lies in the
fact that other intelligent and completely objective people also held
the same view. I shall lose an important point of my argument if
I am not permitted to quote the two short passages, and I should
like to ask that they be heard briefly; it is only the quotation from
Sumner Welles and Henderson. '

THE PRESIDENT: I have not said anything about Sumner
Welles. It was only because we had expressly excluded the writings
on this subject of Lord Rothermere that we thought it was inappro-
priate that you should quote him. I do not think we excluded these
other books to which you here refer in your speech and therefore
we thought you might go on to that.

DR. DIX: I quote from Sumner Welles’ book Time for Decision,
published in New York in 1944: )

“Economic circles in each of the western European democ-

racies and the New World welcomed Hitlerism.”

And it is only right, when Great Britain’s last Ambassador ‘in
Berlin, even during the war, states on Page 25 of his book:

“It would be highly unjust not to recognize that a great

number of those who joined Hitler and worked for him and

his Nazi regime were honest idealists.”

Further on he makes this interesting remark:

“It is possible that Hitler was an idealist himself in the

beginning.” :

And the Government of the United Kingdom would surely never
have concluded a naval ireaty with Hitler Germany in April 1935,
and therewith have contributed in the interests of justice to a
modification of the Versailles Treaty, if they had not had entire
confidence in Hitler and his Government. Finally, the same holds
true for all the international treaties concluded by Hitler, including
the treaty concluded with Russia in August 1939. And it is a
striking fact even today, that so intelligent a man of such high
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ethical standing as the late British Prime Minister Chamberlain
declared in a speech as late as January 1939—at a time when
Schacht had already long been treading the dark paths of con-
spiracy against Hitler, in the face of the events of 1938—that he had
gained the definite impression from Hitler’s recent speech that these
were not the words of a man who was making preparations to
plunge Europe into another war. I do not doubt that these words
were not spoken as a matter of tactics, but reflected the speaker’s
true opinion. Such examples could be quoted in great number. Is it
desired to deny to a German, in 1933 and the following years, the
right to come to the same opinion about Hitler in good faith?

The fact that Schacht did not enter office as Minister of Econom-
ies until after 30 June 1934 is not inconsistent with this either.
Only in retrospect does the full enormity of these events become
clear. In June 1934 we were still in the midst of revolutionary
turmoil, and history will be able to show similar occurrences in
any revolution of this kind. I do not have to give detailed proof
of this, nor do I wish to do so.. The events of 30 June provided just
as little, if not less, motive for Schacht to turn away from Hitler
with disgust, as they did for the governments in the world who
not only continued diplomatic relations with Hitler in full con-
fidence, but also' rendered him great honors and allowed him to
score important successes in foreign policy, especially after 1934.

If Schacht, however, cannot be criminally charged with the
fact that he placed himself at the disposal of Hitler’'s Government,
it is surely completely superfluous, indeed it would be beside the
point, to attempt to make long statements in excuse of individual
acts, such as his petition addressed to the Reich President in 1932,
or his letter to Hitler in the same year. Anybody who knows life
can find a thoroughly natural explanation for them in the funda-
mental attitude of Schacht. If this attitude is proved to be un-
objectionable from the point of view of criminal law and the rules
of evidence, then no such documents can be used in argument
against Schacht. It is the principle that matters. The same holds
true for Schacht’s participation in the so-called meeting of industrial-
ists. On this subject I should only like to remark by way of
correction that Schacht neither presided at this meeting nor
administered these funds exclusively for the National Socialist
Party.

Now one witness here has passed judgment on Schacht’s atti-
tude toward the seizure and consolidation of power during this
period:

“Schacht was an untrustworthy person,” he said. “Schacht

betrayed the cause of democracy at that time. I therefore
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refused in 1943 to join a Government proposing to overthrow
Hitler with Schacht’s participation.”

This was the former Minister Severing who, according to his
own statement, relinquished his ministerial chair and premises on
20 July 1932, when the Berlin Chief of Police and two police officers
called on him, demanding his withdrawal with the assertion that
they had been authorized to do so by the Reich President. Severing
withdrew, as he said himself, to avoid bloodshed. In spite of the
great respect which I feel toward Severing’s clean political charac-
ter, I am forced to my regret to deny him any right to pass compe-
tent judgment on statesmen who, unlike him and his Government
coalition, did not remain lethargically passive. Severing and his
political friends indeed bear a disproportionately greater respon-
sibility than Hjalmar Schacht for Adolf Hitler’s seizure of power
because of their indecision and, finally, their lack of political ideas;
but they do not have to answer for this to any judge except history.
And this responsibility will be all the greater since the witness
indeed makes the claim that at that time he had already recognized
that Hitler’s accession to power meant war. If one may really
believe that he possessed this correct political intuition, then his
responsibility, and that of his political friends, will be all the greater
in view of their passivity on that and later occasions, and again
this responsibility will be disproportionately greater than that of
Hjalmar Schacht. Our German workers are certainly no greater
cowards than the Dutch. Our hearts rejoiced to hear a witness here
describe the manly courage of Dutch workers who dared to strike
under the very bayonets of the invading army. The following which
Severing and his political friends deservedly had in the German
working class might perhaps have induced them not to watch the
dissolution of the trade unions with such dull passivity as was the
case in 1933, had only their natural leaders such as Severing and
his colleagues been a little more daring and willing to expose
themselves. In the last resort, the Kapp revolt in 1923 was also
overcome by the general strike of the workmen. The Hitler regime
was not so strong in 1933 that it did not have to fear the truth of
the poet’s words addressed to the workers: “All wheels stand still
at your strong arm’s will.” The National Socialist Government at
that time was quite well informed about this and was consequently
apprehensive. This is also apparent from Goring’s interrogation on
13 October 1945, the transcript of which was quoted and submitted
by Professor Kempner on 16 January 1946. Goring said: “You must
consider that at that time the activity of the Communists was extra-
ordinarily strong and that our new Government as such was not
very secure.” But even this strong arm which I have just mentioned
required a guidance which was denied to the working class and for
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which men like Sevenng would have been indicated. In all justice
they will have to account for their passivity, not before the judge
in a criminal court, but before history. I do not presume to pass
a final judgment. I confine myself to revealing this problem and to
attributing a full and embarrassing measure of self-righteousness
to the witness Severing, although I respect him as a man, if he
feels himself called upon to accuse others, when studying the ques-
tion as to who from the view point of history is guilty of the seizure
and consolidation of power by Nazism—especially if, in contrast
to Schacht, he intuitively foresaw the later evolution of Hitler—
instead of submitting himself with humility to the judgment of
history, relying on his undoubtedly unimpeachable views and his
undoubtedly pure intentions.

Let us always bear in mind, in the interest of historical truth,
that especially at the beginning of the Nazi'rule there were only
two power groups, with the exception of foreign intervention, which
could perhaps have liberated Germany, namely, the Army and the
working class, provided, of course, that both were under the proper
leadership.

I had to go into more detail on this point because such a detri-
mental remark by such a blameless and distinguished man as Seve-
ring brings with it the danger of unjust deductions regarding my
client. It would have been agreeable to me if I could have been
spared this discussion of Severing’s incriminating testimony. Seve-
ring has further brought the charge of political opportunism against
Schacht. In politics, to be sure, the boundary between opportunism
and statesmanlike conduct dictated by expediency is very fluid.
Before appraising Schacht’s conduct in 1932 and 1933 as opportun-
istic, his past should also have been considered. After 1923 this
past lived in the public eye. It has partly been a subject of these
proceedings, partly it is already known to the Court. This past speaks
rather for the fact that Schacht does what he judges to be right,
not only with a great disregard of consequences, but also with great
courage. Indeed, he has also proved this courage as a conspirator
against Hitler, as is bound to appear from an examination of this
activity as conspirator, and as Gisevius expressly described here.

But let us go back with Schacht to the year 1923. At that time
he stabilized the mark against all parties interested in inflation; in
1924 he blocked credits against all hoarders of foreign currency;
in 1927 he deprived the exchange speculators of the credit basis for
their exchange manipulations. From 1925 to 1929 he fought against
the debt and expenditure policy of the municipalities and thereby
incurred the enmity of all the mayors. In 1929 he signed the Young
Plan and thus defied the opposition of the heavy industry circles
and continuing this policy, he fought openly since 1934 against the
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perversions and abuses of the Nazi ideology and never personally
carried out a plan or an order which was contrary to his conscience
or his sense of justice. »

Every statesman must make certain concessions during a time
of fanaticism. Certain sticklers for morality—of whom there are
many today—who demand a steely hardness for the protection of
principles, should not forget that steel has two qualities, not enly
solidity but also flexibility.

My Lord, I have now finished one particular section; the next
one would take longer. I certainly will not finish it until after
1 o’clock. I should be grateful if Your Lordship would call the noon
recess now. I am now coming to Appendix Number I...

THE PRESIDENT: Dr. Dix, I think you had better go on until
1 o’clock.

DR. DIX: Your Honors, in the translated copy which you have
before you, there are two appendices at the end. I had to employ
this device because the matters dealt with in this annex eccurred
after I had given my speech to be translated. Therefore, I had to
work in my comments on this subject somehow, and could enly do
it by way of an appendix.-

And so I now come to the reading of Appendix I, which is
at the back, and to the opinion of the testimony of Gisevius as
expressed by my colleague, Dr. Nelte, since I am here concerned
with evaluating the testimony of witnesses.

Insofar as my colleague Dr. Nelte criticized the objective reli-
ability of the testimony of Gisevius regarding his statements in-
criminating the Defendants Keitel, Géring, and so on, I refrain from
any statements. The Prosecution may take any standpoint it desires.
This is not my task.

But now Dr. Nelte has also attacked the subjective credibility of
Gisevius in the personal character of this witness and thus also -
indirectly the reliability of his testimony concerning Dr. Schacht.
This demands a statement of my opinion, and a statement of a very
fundamental nature.

Your Honors, it is here that minds part company. A gap that
cannot be bridged opens up between Schacht’s standpoint and the
standpoint of all those who adopt the train of thought with which
Dr. Nelte attempts to discredit the character of Gisevius, the
deceased Canaris, Oster, Nebe, and others. I most certainly owe it
to my client, Dr. Schacht, to state the following fundamental point
very clearly and unequivocally:

Patriotism means loyalty to one’s fatherland and people and
fight without quarter against anyone who criminally leads one’s
fatherland and people into misery and destruction. Such a leader
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is an enemy of the fatherland; his actions are infinitely more dan-
gerous than those of any enemy in war. Every method is justified
against such a criminal State leadership, and the motto must be:
d corsaire, corsaire et demi.

High treason against such a State leadership is true and genuine
patriotism and as such highly moral, even during war. Who could
still entertain the slightest doubt after the findings of this Trial,
and finally after the testimony of Speer about Hitler's cynical
remarks regarding the destruction of the German people, that Adolf
Hitler was the greatest enemy of his people, in short, a criminal
toward this people, and that to remove him any means were justi-
fied and any, literally any, deed was patriotic. All those on the
defendant’s bench who do not recognize this are worlds apart from
Schacht.

I had to make this point in order to clear the atmosphere. After
this fundamental clarification I can refrain from refuting details
in Dr. Nelte’s attacks against Dr, Gisevius. Insofar as Dr. Nelte fails
to see any willingness for active service among these resistance
groups to which Dr. Schacht belonged, I need only point to the many
hundreds who were hanged on 20 July alone; Schacht numbers
among the very few survivors, and he too was to be liquidated in
Flossenbiirg. I point to the dead victims of the political judiciary
of the Hitlerian State whose numbers run into thousands. Truly,
the waging of a war of conspiracy against Hitler and the necessity
for cunning and dissimulation in connection therewith were no less
dangerous to life and limb than exposing one’s self at the front.

During the very fair cross-examination conducted by my col-
league, Dr. Kubuschok, Gisevius immediately admitted his mistake
resulting from the ban on publication, in the affair of Papen’s resig-
nation. - I have nothing more to say about this.

THE PRESIDENT: The Tribunal will adjourn.

[The Tribunal recessed until 1400 hours.]

286



15 July 46

Afternoon Session

DR. DIX: May it please the Tribunal, I had concluded with the
consideration of the probative value of the statements made here by
the witnesses Severing and Gisevius.

Now, on concluding the evaluation of Schiacht’s conduct up to
about 1935 and entering the period from 1935 to 1937, I would
emphasize once more that in order to save time I will not repeat
the arguments which were presented to the Tribunal in detail
during the cross-examination, as for instance the nonparticipation
of Schacht in the legislation which led to the total disregard for
international law, because this took place before his entry into
the Cabinet. The decisive event for the stabilization of Hitler’s
power, the merging of the offices of the Reich President and of the
Chancellor of the Reich in the person of Hitler, also lay outside his
co-operation and responsibility. By this decree the Army took its
oath to Hitler. The Chancellor of the Reich not only had police
authority as heretofore but also authority over the Army. It is not
my task to investigate who bears the political responsibility and
thus the historic guilt for this law; in any case, it is not Schacht.

All the basic anti-Jewish laws were also enacted before he
entered into office as a minister. He was completely surprised by
the subsequent Nuremberg Laws. The decree dealing with the
exclusion of the Jews from German economic life dated 12 Novem-
ber 1938 and the ordinance concerning the use of Jewish property
and possessions of 3 December 1938 were issued after he had left
his post as Minister of Economics and thus without his active col-
laboration. The same applies to the decree excluding Jews from
the Reich Labor Service, which moreover probably hardly incon-
venienced them. The law providing for the death penalty for secret
reserves of foreign exchange, the so-called Law of Betrayal of the
People, was not directed specifically against the Jews but solely:
against big industry and high finance; also it was not evolved by
Schacht but by the Minister of Finance. Schacht did not want to
effect a breach of relations on account of such laws because he
believed it was his duty to perform a more important task. In any
case, this can hardly be regarded as important, for in the Jewish
question Schacht, by his public speeches and his reports to Hitler,
showed such a favorable attitude toward the Jews that it would be
unjust to disqualify him politically and morally for such a reason,
much less from the angle of criminal law. As examples I would
remind you of the Reichsbank speech after the anti-Jewish pogrom
in November 1938, the speech at Konigsberg, the memoranda of the
year 1935, and so forth. In the Third Reich Schacht was considered
the most courageous and active protector of the Jews. I only remind

287



15 July 46

you of the letter of the Frankfurt businessman, Merton, which was
submitted to the Court, and of the illuminating statement of:the
witness Hayler. According to the latter, when Hayler reproached
Himmler for the events of November 1938, he replied that after all
it had been the fault of the economic administration that matters
had reached such a point. Of a man like Herr Schacht one could
not expect anything better than that he should exercise a constant
restraining influence in the Jew1sh question and be opposed to the
will of the Party.

In response to my further inquiry Justice Jackson defined this
specific charge of the Prosecution as follows: Schacht is not being
charged with anti-Semitism, but for activities which have a causal
connection with the atrocities cormnmitted against the Jews within
the framework of the planned war of aggression. Thus it follows
that a denial of guilt as to a war of aggression leads with com-
pelling logic to the denial of any guilt as to the atrocities which
were committed against the Jews during the war. Justice Jackson
made. some phases of the legislation in respect to the Jews during
Schacht’s term as Minister the subject of his cross-examination. I
shall refrain from this part of the cross-examination; going into the
questions put to Schacht and answered by him is irrelevant accord-
ing to the Charter and the previously mentioned authentic inter-
pretation of this part of the Indictment by Justice Jackson. The
anti-Semitic legislation of the Third Reich and the personal atti-
tude of an individual defendant toward it are, according to the
Charter, relevant in these proceedings only insofar as they are con-
nected with other crimes which are subject to punishment according
“to the Charter, as for example the conspiracy to wage war, mass
extermination, and so forth. According to the Charter they cannot
constitute an offense in themselves, not even one against humanity.
Only those defendants are punishable for their deeds who can be

. proved to have participated in the planning of a war of aggression
with its resulting inhuman consequences for the Jews. A prereq-
uisite for their conviction on this account, however, is that they
recognized and desired this goal and its result. There exists no
purely objective liability for the outcome in criminal law. Accord-
ing to the Charter, he who desired the war and thus also the
inhuman actions connected with it is punishable; but the incrim-
inating activity must always have occurred in the course of the
execution of such a plan. This purely legal consideration in itself
excludes the conviction of Schacht on the grounds of atrocities
against the Jews.

Another discrepancy between the Prosecution, especially with
regard to the statements of Justice Jackson, and myself must like-
wise be clarified at this point, otherwise we will be talking at cross
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purposes. During the cross-examination Justice Jackson repeatedly
pointed out that the defendant is not being charged with anti-
Semitism as such, that he is not being charged with his opposition
to the Treaty of Versailles, that he is not being charged with his
ideas and statements on the so-called Lebensraum problem as
representing the food problem of the central European nations,
that he is not being charged with his colonial aspirations; but that
he is being charged with all this only to the extent that it served,
with his knowledge and desire, for the preparation of a war of
aggression. By this objection Justice Jackson meant to preclude
certain questions and discussions. This would have been justified
and I too could now forego such arguments, were not the Prosecution
taking away with one hand what it is giving with the other,
because in the course of argumentation all this, namely, Schacht’s
alleged anti-Semitism, et cetera, is used as indirect proof, that is,
as circumstantial evidence that Schacht had prepared and desired
this war of aggression.. The Prosecution of course does not count
all that as a criminal fact in itself, but as indirect proof, as circum-
stantial evidence. Therefore in evaluating the evidence, I must also
treat these problems. I think I have finished dealing with the Jewish
question. With regard to the problem of Lebensraum, in order to
save time, I can probably refer to what Schacht has stated here
during his interrogation in justification of his statements and activ-
ities in this respect. The colonial problem was the subject of cross-
examination by Justice Jackson insofar as he tried to prove that
colonial activity by Germany was impossible without world dom-
ination, or at least the military domination of the seas. Further
development of this train of thought would result in the Defendant
Schacht being charged with the fact that his striving for colonies
logically depended on the planning of a war of aggression. That is
a false conclusion. I think that Justice Jackson’s conception of
colonial policy is too imperialistic. Anyone desiring colonies for
his country without attendant domination of the world or the sea
bases his colonial activity on a lasting state of peace with the
stronger maritime powers. He must necessarily believe in peace
with these powers. Germany also possessed colonies from 1884 until
the first World War; her merchant marine carried on the necessary
traffic with these colonies. Her merchant marine before this war
would also have been sufficient. Aviation, in reply to Justice Jack-
son’s question, would not have been essential. Nothing supports the
presumption that in his desire for colonies Schacht would have
‘striven to eliminate foreign naval supremacy by means of war. In
view of his general conduct one can hardly credit him with being
as foolish as all that. France and Holland likewise possess colonies,
the sea routes of which they certainly do not control.
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This charge of the Prosecution is therefore inconeclusive. More-
over, the Tribunal knows that during the years before the war
nearly all the statesmen of the victorious powers were sympathetic
to these colonial aspirations of Germany, as is shown in many of
their public speeches. '

I now come to the subject of rearmament, that is, to the activity
of Schacht in his capacity as President of the Reichsbank and Reich
Minister of Economics until 1937, in other words, up to the time
when he changed from a loyal servant of Adolf Hitler to a traitor
against him and took to the dark ways of artifice and dissimulation
while making preparations for an attempt on his life.

The Prosecution considers the violation of the Versailles Treaty,
the Locarno Pact, and other treaties as indirect proof, that is, as
circumstantial evidence, of his criminal intention to wage a war
of aggression. This involves first the question of whether any treaty
violations took place and, if so, whether these treaty violations must
be judged as indications of an intent to wage a war of aggression on
the part of members of the Reich Government, Schacht included. It
is impossible, and also unnecessary, to discuss exhaustively in this
plea the problem of whether actual treaty violations were com-
mitted and to what extent. My colleague Dr.Horn has already
touched upon this question. A short remark can serve to show at
least the problematical nature of this question. This again is im-
portant for a proper evaluation. There are no lasting treaties,
neither in the domain of civil jurisdiction nor, still less, in the
domain of international law. The clausula rebus sic stantibus often
plays a much more important role in the domain of international
law affecting the political intercourse between nations than in pri-
vate dealings between individuals. One must be very careful not
to apply, offhand, the relatively narrow principles of civil law to
the breadth and depth of international law. International law has
its own dynamics. The highly political intercourse between nations
is subject to other juridical aspects than the commercial and per-
sonal relations between individuals. The most striking proof of the
correctness of this thesis is the juridical basis of the Indictment,
particularly insofar as it deals with the sentence nulla poena sine
lege poenale and demands, instead of sanctions, the individual
punishment of the leading statesmen of an aggressor nation. Who-
ever upholds the conception of the Prosecution in this respect,
acknowledges the dynamics of international law and the fact that
international law develops according to a process of its own.

History has taught us that treaties based on international law
do not usually come to an end by a formal repeal but succumb to
-the development of events. They inevitably sink into oblivion. In
specific instances opinions may differ as to whether this is the case
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or not; but that does not affect the basic fruth of this statement.
The militarization of the Rhineland and the introduction of general
conscription, the extent of rearmament which Schacht approved of
and strived for, the voluntary “Anschluss” of Austria to Germany,
which was also basically desired by Schacht, all of these certainly
are offenses against the meaning and text of the above-mentioned
pacts, particularly the Versailles Treaty. If, however, such vio-
lations are only answered by formal protestations, and otherwise
very friendly relations continue to exist and honors are even con-
ferred upon the offending nation, and if agreements are concluded
which alter the basic stipulations of such a treaty, as for instance
the Naval Pact with Great Britain, the view is fully justified that
because of all this such a treaty is gradually reaching a state of
obsolescence and extinction, or at least there is cause for such a
subjective point of view.

I beg you to consider that the prerequisite for the conclusion
of an armament pact, as for instance the Naval Pact with Great
Britain, is the military sovereignty of both nations. The denial
of such sovereignty to Germany was, however, one of the main
aspects of the Versailles Treaty. I do not wish to speak here about
the justice or injustice of this treaty. I know the Court’s wish,
or rather prohibition, in regard to this matter, and of course I shall
observe it. But I must speak about the legal possibility and there-
fore the innocence, criminally speaking, of Schacht’s personal opin-
ions on the question of treaty violation. Even if, therefore, one
still wished -to defend the point of view that the said treaties
have not become obsolete, one cannot, at least as far as its inherent -
honesty is concerned, doubt the justification of an opinion to the
contrary. But if this is recognized, these treaty violations no
longer provide any proof of the criminal intention of a war of
aggression. And that is all that matters. For the violation of
treaties in itself is not considered a punishable act by the Charter.
Here, too, Schacht can justify his good faith by referring to the
same or similar views on the part of leading foreign statesmen,
in whom it is therefore logically impossible to assume the existence
of a suspicion as to a desire for aggression on the part of Ger-
many. Here again I must limit myself to a few instances, since
a complete enumeration would exceed the time limit of this plea.

The first of the violations of the Versailles Treaty is supposedly
the reintroduction of general conscription. With regard to this
measure, the British Foreign Secretary, Sir John Simon, with a
statesman’s far-sighted objectivity, gave the following reply, which
was universally made known in reports by the press and radio
and which therefore is valid as legal evidence:
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“There is no doubt that an agreed reduction of the arma-
ments of other big nations was to follow upon the. forced
disarmament of Germany.”

This remark contains a confirmation of the juridical point of
view I developed a while ago, in spite of the criticism of Hitler’s
action that follows. The same applies to the fact that the visit
of Sir John Simon and Mr. Anthony Eden to Berlin took place
8 days after this so-called treaty violation, namely, on 24 March
1935. It would not have taken place if this measure of Hitler’s
had been considered abroad as militarily aggressive. I will just
mention in passing the history of the treatment of this question
by the Council of the League of Nations, which is well known.
Should Schacht, as a German and a German Minister, judge it
in a manner different from that of the foreign Governments?

~ A second treaty violation by Hitler was the occupation of the
Rhineland, also in March 1935. This action did not only violate
the Versailles Treaty.. .. ’

THE PRESIDENT: [Interposing.] The date of the occupation
of the Rhineland was not March 1935, but March 1936.

DR. DIX: I cannot ascertain that at the moment.

The point in question is that this action took place, namely, the
occupation of the Rhineland. This action was not only a breach
of the Treaty of Versailles but also of the Locarno Pact, that is,
of an undoubtedly voluntarily contracted treaty. Two days later
Mr. Baldwin stated in the House of Commons, in a speech made
public and therefore valid as legal evidence, that, while Germany’s
conduct could not be excused, there was no reason to assume that
this action contained a threat of hostilities. Was Schacht, a German
and a German Minister, to take a different and more skeptical
attitude in regard to the aggressive significance of the act than -
foreign statesmen? And particularly when he was forced to note
the fact, which is now history and is universally known, that 10
. days after this breach of treaty the Locarno Powers, except Ger-

many, submitted to the Council of the League of Nations a memo-
randum which proposed the reduction of the number of German
troops in the Rhineland to 36,500 men and only endeavored.to
avoid the strengthening of the SA and SS in the Rhineland and
the erection of fortifications and airfields. Should not this memo-
randum be interpreted as a ratification of an alleged breach of
the treaty?

. A third breach of the treaty was the fortification of Helgoland,

which was hardly observed by the contracting parties, and merely
called forth from Mr. Eden, in the now famous public speech
before the House of Commons on 29 July 1936, the remark that

292



15 July 46

it was not considered favorable to increase the difficulties of the
proceedings by individual questions like the one under discussion.
Was the German Minister Schacht to take another and more
rigorous attitude? -

And what about the terroristic annexation of Austria in March
1938 when, moreover, Schacht was no longer Reich Minister for
Economics? If foreign countries had gathered from this action the
conviction that Hitler was preparing a war of aggression, they
would not have abstained from threatening to use force. Was the
German Minister Schacht to hold a different and stricter opinion?
He did, in fact, have a different opinion at the time and was
already eagerly at work with Witzleben and others to eliminate
Adolf Hitler and his regime by means of a Putsch; an effort on
the part of these patriotic conspirators which was frustrated, as
the unequivocal testimony of the witness Gisevius has shown,
because Hitler was able to record one success after another in
foreign politics.

I merely remind you of the unequivocal evidence of Gisevius
regarding the effects of the Munich Agreement on the influence
of the opposition group of which Schacht was a leader; I remind
you of the evidence of Gisevius regarding fhe warnings and
hints in this connection sent across the German frontiers to respon-
sible personalities of foreign countries. Is it fair to require from
the German Minister Schacht a more critical attitude to those
political developments than that adopted by foreign countries
whose interests had been injured? As we know from Gisevius,
from Vocke, and from all the affidavits submitted, he did have
this critical attitude from 1937 on, in which year he took to the
dark ways of a conspirator. I remind you of his first contact with
the then General Von Kluge. I could give many examples such as
those just mentioned. I do not criticize this attitude of foreign
countries; that is not for me to do, quite apart from the fact
that I have complete understanding for the pacifist attitude it
reveals, which is fully aware of its responsibilities. It is, however,
my duty to point out that no warlike intention can be imputed
to Schacht on account of his opinions and attitude, when the same
opinions and the same attitude can be identified as belonging to
the foreign countries whose interests had been injured. If foreign
countries could entertain the hope of maintaining further friendly
relations with Hitler, the same right must be conceded to Schacht
as far as he claims it. He does not, however, claim it for himself,
at least not after the Fritsch crisis of 1938.

After that time he, in contrast to the foreign countries, had a
very clear idea of the danger, which fact, according to the evi-
dence of Gisevius, is undeniable, and he personally risked his
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life and liberty to maintain peace by attempting to overthrow
Hitler. The fact that all these Putsch actions before the war and
after the outbreak of war were unsuccessful cannot, according to
the evidence submitted, be considered his fault. The responsibility
for the failure of this German resistance movement does not lie’
with the latter but elsewhere, within and without the German
frontiers. I shall return to this later.

There remains, therefore, the fact of rearmament as such. Here,
too, I can refer essentially to the statements Schacht made in
justifying himself during his cross-examination. This was exhaus-
tive, and a repetition would be superfluous. It is therefore also
completely superfluous to enter into an academic discussion as
to whether Schacht’s views were right; that is to say, whether it
is correct that a certain amount of military force sufficient for
defensive purposes is necessary for any country and was partic-
ularly necessary for Germany, and whether he was correct in his
opinion that the nonfulfillment by the parties to the Versailles
Treaty of the obligation to disarm justified the rearmament of
Germany. The sole point in question is whether these opinions
and motives of Schacht’s were honest, or whether he pursued secret
aggressive intentions under cover of this defensive armament. But
these proceedings have established absolutely nothing to disprove
the honesty of these opinions and motives. Of course, one can
question the fact whether the quotation “si vis pacem, para bellum”
has absolute validity; or whether objectively any pronounced rear-
mament does not carry an inherent danger of war, since good
armies with competent officers naturally strive for a chance for
real action. Of course, one can defend the thesis that moral strength
is stronger than any armed strength. The cohesion of the British
Empire and the world-wide influence of the Vatican’s foreign
policy could perhaps be cited as proof of this. All these questions
carry a certain relativity in themselves; at any rate, one thing
is certain: Even today in all large countries of the world the warn-
ing is constantly repeated that one must be militarily strong in
order to preserve peace. Nations whose individualism and love of
liberty rejected general conscription and a strong standing army
now act to the contrary and honestly believe that they thereby
serve peace. Let us take as an example a nation whose love of
peace absolutely no one in the world, even the most mistrustful,
can question, namely, Switzerland. Yet this peace-loving nation
has always taken pride in maintaining the defense capacity of its
people with the very intention of protecting its freedom and in-
dependence in a peaceful manner. One may academically call this
idea of discouraging foreign aggression by the maintenance of a
sufficiently strong defensive army imperialistic. It is, at any rate,
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honestly entertained by peaceful and liberty-loving nations and .
perhaps serves the cause of peace more effectively than many so-
called antimilitaristic and’ pacifist doctrines. This sound point of
view has really nothing to do with militarism. Whoever today
recognizes this viewpoint as justified for great and small nations
cannot contest the honesty of this view on the part of Schacht in
the years 1935 to 1938. I have no more to say about this.

I also need not give a wearisome enumeration of figures and
make specialized technical statements to the effect that this part
of rearmament which Schacht first financed with 9,000 million, and
then reluctantly with a further 3,000 million Reichsmark, was by
no means sufficient for a- war of aggression, in fact, not even
for an effective defense of the German frontiers. The answers
that the witnesses Keitel, Bodenschatz, Milch, General Thomas,
Kesselring, et cetera, have given to this in their depositions and
affidavits are available and have been submitted to, or officially
brought to the attention of, the Tribunal. In this respect they are
unanimously agreed that even at the outbreak of war—that is,
18 months later—Germany was not sufficiently armed for an
aggressive war; that therefore, when Hitler led this nation into
a war of aggression in August 1939, it was not only a crime
against humanity but also against his own people, the people with
whose leadership he was entrusted.

Therefore I also consider it superfluous to go into long discus-
sions as to whether Blomberg’s statement that Schacht was aware
of the progress of rearmament is correct, or the statement of
Schacht and Vocke that this was not so. I accept without further
discussion the sincerity of Blomberg’s statement. But since he had
more to do with the technical side of rearmament than the Reichs-
bank had, general experience would seem to indicate that the
memory of Schacht and Vocke is more reliable on this point
than Blomberg’s, to whom this report to the Reichsbank was a
matter of secondary importance for his department. For the Reichs-
bank the desire to be informed about the technical progress of the
armament ag well as about the financial expenditure was a very
important matter. One remembers such facts better than unimpor-
tant secondary matters. In any case it is established that until the
budget year 1937-38 only 21,000 millions were spent on armament,
of which 12,000 millions were financed by credits of the Reichs-
bank, and that, according to Generaloberst Jodl’s statement of
5 June, on 1 April 1938 only 27 or 28 divisions were ready, Whereas
in 1939 there were already 73 or 75 divisions.

It needs no expert to show that this volume of expenditure
and armament on.1 April 1938 was entirely insufficient for a war
of aggression. Indeed Hitler was of the same opinion when in
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his memorandum of August 1936, which has been submitted to
the Court, and which was handed to Speer in 1944, he pointed out,
along with many derogatory remarks about Schacht’s conduct of
economic affairs, that 4 precious years had gone by, that we had
had time enough in these 4 years to determine what we could:
not do, and that he hereby gave orders that the German Army
must be ready for action in 4 years, that is, in the course of the
year 1940.

I should like to remind the Court that after Schacht’s with-
drawal as President of the Reichsbank, 31,500 millions were spent
on armament during the two budget years 1938-39 and 1939-40.
The issuing and expenditure of money on armament therefore
continued without Schacht, and indeed to a considerably greater
extent. Schacht had once written to Blomberg that he was not a
money-making machine.

He exercised constant pressure on Blomberg along this line. T
refer only to his letter to, Blomberg on 21 December 1935, which
has been submitted to the Tribunal. He exercised a restraining
influence by means of explanatory lectures to officers of the War
Ministry and of the Armed Forces Academy. He refused the rail-
way loan of 1936 requested by the Minister of Coramunications,
which was indirectly in the interest of armament; and he stopped
the credits of the Reichsbank as early as the beginning of 1937,
concluding them by compromising on a final grant of 3,000 millions.
He refused the credit which the Reich Minister of Finance requested
from him in December 1938.

He created an automatic brake for armament expenditure
through the mefo bills, which from the technical and financial
point of view was a somewhat bold measure, although legally
tenable. These served at first to finance the armament expenditure
but restricted further armament expenditure after their expiration
on 1 April 1939 because the Reich was -obligated to redeem them.
~Schacht’s: foresight proved true. The increase in employment
~ brought such a rise in the state revenues that it would not have
been difficult to liquidate the mefo bills at their expiration 5 years
later. Keitel's statement has proved that during the budget year
beginning 1 April 1938, 5,000 million marks more were spent for
armament than during the preceding year, although as from
1 April 1938 the Reichsbank credits had completely ceased. Half
of the 5,000 millions would have sufficed to redeem the mefo bills:
which matured during the budget year beginning 1 April 1939.
The use of this money for further rearmament would have been
avoided; but this was exactly what Schacht intended. From the
beginning he had limited the validity of the mefo bills to 5 years;
he stopped the credit assistance of the Reichsbank on 1 April 193%
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in order to limit armament. It was impossible for Schacht to
foresee that Hitler would simply break a strict credit obligation
and not redeem the bills. These facts in themselves show that his
attempts to resign could have had no other reason than opposition
to any further armament, and the refusal to accept responsibility
for it. In this sense the assertion of the Prosecution that he wanted
to evade responsibility is completely correct.

- Nothing indicates that any other motives than those which
are obvious from the facts just mentioned caused him to make
this attempt to relinquish his duties. If the Prosecution maintains
that the reason was his antagonism to Goring, this is also correct
insofar as Schacht was an opponent of the Four Year Plan, of
which Gé6ring was the chief. That the reason was rivalry of power
is a pure supposition, an interpretation of actual events which
justifies the quotation: “Interpret to your leart’s content; should
you fail to explain, you will at least insinuate.” '

The Reichsbank memorandum of November 1938, which led to
the dismissal of Schacht and most of his collaborators including
Vocke, is also unequivocally and forcibly opposed to armament. It
naturally had to contain reasons for this which were derived from
the . departmental jurisdiction of the Reichsbank. Its aim was
obvious. Hence Hitler's remark, “This is mutiny.” The memo-
randum ends with the demand for control of the capital and loan
market as well as the management of taxation by the Reichsbank.
Compliance with this demand would have deprived Hitler of every
possibility of raising money for further armament, and therefore
this demand was unacceptable to him. Schacht and his colleagues
knew this. Accordingly, they deliberately sought a break by this
step. Schacht now bore no further responsibiiity. From now on
he could devote himself exclusively to the plans for a coup d’état
by the conspiracy group to which he belonged. He became a traitor
to Hitler. By remaining Minister without Portfolio, he hoped to
learn more about what went on than if he resigned altogether;
this was vital for the aims of his conspiracy group. I shall return
to .this point later. '

The fact of armament, as such, therefore, proves absolutely
nothing for the assertion of the Prosecution that Schacht deliber-
ately contributed to the preparation of a war of aggression.
Simultaneous economic armament, however, belongs of necessity
to armament in the modern sense. On the German side this was
already recognized for the first time at the beginning of the first
World War by two very important German Jews, the founder of
the Hamburg-America Line, Albert Ballin, and the great German
industrialist, Rathenau. This is the same Rathenau who made the
wonderful speech on peace during the Genoa Conference, which
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was received with wild applause by the delegates of those very
powers which had opposed his country but 4 years previously
as enemies, and who, as German Fbreign Minister, was the victim
of an anti-Semitic outrage in the early twenties. I probably can
assume that the personality of Albert Ballin is known to the Court.
Both men recognized, at the very outbreak of the first World War,
the error of omitting economic mobilization. Rathenau then organ-
ized the so-called War Raw Materials Department of the War Min-
istry. The first Plenipotentiary General for War Economy, for this
is what he really was, was thus ideologically a pacifist; and cer-
tainly since that time there is probably no mobilization plan by any
nation which does not provide for the purely military armament to
be accompanied by a corresponding economic preparation for war.
Therefore, the designation of a Plenipotentiary General for War
Economy, even if he had taken up his duties, which as the evidence
demonstrates most convincingly he never did but remained a dummy,
does not show anything in the way of proof that the intention to
wage a war of aggression existed. This post is equally necessary
when arming for defense. The same applies to the institution of
the Reich Defense Council, the Reich Defense Committee, et cetera.
As such they are the same harmless, matter-of-course factors. They
have no incriminating value. Only their misuse for the purpose of
a war of aggression would be incriminating. However, Schacht’s
criminal intention in this respect has not been established, nor has
anything else been found. I therefore refrain from going into details
on this subject.

In conclusion, the Prosecution sees something incriminating in
the so-called maintenance of secrecy regarding certain mobilization
measures and mobilization arrangements, as for example the second
Reich Defense Law. Here, too, a natural and worldly-wise way of
thinking deprives these findings of any incriminating character. All
nations are accustomed to treat mobilization and armament meas-
ures as secret. Upon further consideration and after closer obser-
vation this practice can, of course, be recognized as a very superfluous
routine matter. Only plans and technical details can be really kept
secret. The fact of rearmament as such can never be kept secret.
The same applies to the existence of a large body which ‘is to serve
the purpose of this rearmament. Either it becomes known because
it starts to function, or, like the ominous Defense Council, it remains
hidden and secret only because it does not function.

In the memoirs of a Czarist officer regarding his experiences in
the Russo-Japanese war I found the following humorous obser-
vation:

“If I, as a member of the General Staff, wished an incident

to become known, I had it classified as ‘secret’ and my wish
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was fulfilled. If I wished to keep something secret, which was
almost an impossibility, I unobtrusively gave it free cir-
" culation and occasionally my wish was fulfilled.”
One should not quibble in a vacuum; but if one wishes to find
the truth, one must take into account the teachings of experience
based on hard facts.

“ Thus, the fact of the military activation of Germany after the
seizure of power by Hitler and the subsequent rearmament was
never a secret to the world. The main proceedings have produced
a great deal of evidence to this effect. We know the report of Consul
General Messersmith; we know his sworn testimony of 30 August
1943, submitted by the Prosecution under Number 2385-PS, accord-
ing to which the armament program—he speaks of a giant armament
program immediately following the seizure of power—and the rapid
development of the air program had been apparent to everybody;
it had been impossible to move in the streets of Berlin or in any
other city of importance in Germany without seeing pilots or avi-
ators in training. He expressly states, on' Page 8 of his testimony,
that this giant German rearmament program was never a secret
and was quite publicly announced in the spring of 1935.

I would like to remind you, amongst a great deal of other evi-
dence, of the remark of Ambassador Dodd, who contends that he
pointed out to Schacht that the German Government had bought
high-grade airplanes from American airplane manufacturers for 1
million dollars and had paid for them in gold. Even if Ambassador
Dodd perhaps made a mistake in this detail, yet all this still proves
that German rearmament—the extent of which was surely even
overestimated abroad at that time—must have been, at the very
best, an open secret.

Therefore it is not even necessary to refer to the mutual visits
of the Chiefs of General Staffs, to which Milch and Bodenschatz
testified, the visits of the Chief of the British Intelligence Service,
Courtney, the permanent presence in Berlin of military attachés of
nearly all countries, in order to recognize that the so-called secret
rearmament was quite public and only safeguarded a few technical
secrets, as did rearmament in every state. The outside world knew
of the existence of this rearmament and, in any case, considered it
to be compatible with world peace longer than Schacht himself did.

It is not for me to criticize the attitude of the outside world, nor
is it my intention to do so. Each part on the stage of life has its
.own rules of tact, including the part played by the deferidant and
his defense counsel. Their task is to establish a defense, and not to
bring charges and make an attack. In connection therewith I ex-
pressly wish to guard against a possible misunderstanding to the
effect that I want to appear as an accuser, a critic, or a know-it-all
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in any way. I present all this only from the aspect of my sub-
mission that the indirect circumstantial evidence submitted by the
Prosecution is not conclusive.

Furthermore, the Prosecytion argues that Schacht was a member -
of the Reich Cabinet, at least as Minister without Portfolio from the
time of his dismissal in January 1938, as Minister of Economics, until
January 1943. The Prosecution makes the Reich Cabinet respon-
sible—criminally responsible—for the belligerent invasions of Hitler.
This argumentation has an attractively convincing power for some-
body who starts with the normal concept of a Reich Cabinet. The
effect disappears once it has been ascertained that the so-called
Reich Cabiriet was not a cabinet in the usual sense applying to a
constitutional state.

' Judgments should not, however, be based on outward appear-
ances and form—not on fiction, but only on actually established con-
ditions. This makes it necessary to penetrate sociologically the
nature of the Hitler regime and fo examine whether a member of
the Reich Cabinet, hence of the Reich Government as such, must
in this capacity bear the same criminal responsibility as if he were
in any other normal state set-up, be it a democratic republic or a
democratic monarchy or a constitutional monarchy or a monarchy
which, although absolute, was nevertheless founded on law, or some
other constitutionally based .set-up which bears the character of a
somehow lawful state based on a constitution. 'We are thus obliged
to investigate the actual sociological structure of the Hitler regime.
We have heard an account on the Fiihrer Order (Fiihrerbefehl) in
this connection by Professor Jahrreiss. Here, too, I want to avoid
repetition and would only state the following in abbreviated form:

I want to say first of all, in order to avoid once more the danger
of a misunderstanding, that when I speak of the Hitler regime here
I do so without referring in any way to the persons sitting in the
dock; naturally with the exception of Schacht. For the latter, I do
so in the negative sense, for he did not belong to the regime as such,
in spite of the fact that he was a member of the Reich Government
and President of the Reichsbhank. I leave the question completely
open as to whether any of the other defendants should be considered
a member or supporter of the regime. That question is subject only
to the judgment of the Tribunal and the evaluation of the defense
counsel for each case. ' :

At the very beginning of my argument I indicated that, even for
a pefrson who lived in Germany during the Hitler regime, it is diffi--
cult to differentiate between the ostensible distribution of power
and the actual underlying influence, since this requires a great deal
of political intuition; it is bound to be impossible to judge for people
who lived outside Germany and can only be arrived at through the
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findings resulting from the presentation of evidence before this Tri-
bunal. We have established here that the Reich Cabinet, whom
Hitler termed a club of defeatists, was convened for the last time
in 1938 and that it met then only to receive a communication from
Hitler. For actual deliberation and the passing of a resolution it
had last been convened in 1937. We have also established that Hitler .
deliberately kept all news of political importance from the Reich
Cabinet, as is proved quite unequivocally by the so-called Hossbach
minutes of 10 November. During this meeting the Fiihrer called the
attention of the chiefs of the branches of the Wehrmacht-and the
Reich Foreign Minister, who were present—Schacht, of course, was
not present and did not learn about the Hossbach minutes until he
came here—to the fact that the subject for deliberation was of such
great importance that it would result in full Cabinet meetings in
other countries but that, just because of its great significance, he
had decided not to discuss the matter with the Reich Cabinet.

Thus, at least after 1937, the members of the Reich Cabinet can
no longer be considered the architects and supporters of the polit-
ical aspirations of the Reich. The same holds true for the members
of the Reich Defense Council, which as such was nothing but a
bureaucratic and routine affair. Accordingly Hitler, in the spring
of 1939, explicitly excluded the Reich Defense Council also from
further war preparations, saying: “Preparations will be made on the
basis of peace-time legislation.”

Despotism and tyranny showed themselves in unadulterated form
as from 1938. It is a characteristic quality of the Fascist as well
as the National Socialist regime, to have the political will concen-
trated in the head of the Party, who with the help of this Party
subjugates and becomes master of the State and the nation. Justice
Jackson also recognized this when he stated, on 28 February 1946,
that the apex of power rested with a power group outside the State .
and the Constitution.

To speak, in the case of such a regime, of a responsible Reich
Government and of free citizens who, through some organizations
or others, could exert influence on the formation of the political
will, would be to proceed from entirely wrong hypotheses. Intan-
gible elements devoid of all sense of responsibility usually gain
influence on the head of the State and Party in such regimes. The
formation of the political will can be recognized in its crystallized
form only in the head of the State himself; all around him is
shrouded in a haze. It is another characteristic of such a regime
- —and this again belongs to its inner untruthfulness—that beneath
the surface of seemingly absolute harmony and union several power
groups fight against each other. Hitler not only tolerated such
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opposing groups, he even encouraged them and made use of them
as a basis for his power.

One of the defendants spoke here of the unity of the German
people .during this war in contrast with the first World War, but
I must stress in reply that hardly at any time during its history
was the German nation so torn internally as it was during the Third
Reich. The apparent unity was merely the quiet of a churchyard,
enforced through terror. The conflicts between the individual high
functionaries of the German people, which we have ascertained
here, reflect the inner strife-torn condition of the German nation,
carefully concealed through the terror wielded by the Gestapo.

To give only a few examples: We were confronted here with the
conflicts between Himmler and Frank, between Himmler and Keitel,
between Sauckel and Seldte, between Schellenberg and Canaris,
between Bormann and Lammers, between SA and SS, between
Wehrmacht and SS, between SD and Justice, between Ribbentrop
and Neurath, and so on and so forth. The llst could be continued
ad libitum. :

. "Even ideologically the Party in itself was divided into pro-
nounced oppositional groups, which was shown already at the very
beglnmng of the presentation of evidence by Goring’s testimony.
These oppositions were fundamental, and they were not bridged by
Hitler but rather deepened. They were the instrument from which
he elicited his power. The ministers were not responsible governing
persons, as in any other state where law is the foundation; they
were pothing but employees with specialized training who had to
"obey orders. And if a departmental minister, as in the case of
Schacht, did not wish to submit to this, it resulted in conflict and
res&gnatlon from his post.

For this very reason no minister could in the long run take full
responsibility for his department, because he was not exclusively
competent for it. A minister, in accordance with constitutional law,
must first of all have access to the head of State; and he must have
the right to report to him in person. He must be in a position to
reject interference and influences coming from irresponsible sources.
. None of the characteristics applicable to a minister apply to the
so-called ministers of Adolf Hitler. The Four Year Plan came. as
- a surprise to Schacht. Similarly, the Minister of Justice was sur-
prised by so extremely important a law as the Nuremberg Decrees.
Ministers were not in a position to appoint their staffs independently.
The appointment of every civil service employee required the con-
sent of the Party Chancellery. The intervention and influence of
all possible agencies and persons of the various Chancelleries—
Chancellery of the Fiihrer, Party Chancellery, et cetera—asserted
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« themselves. They, however, were agencies placed above the min-
istries and they could not be controlled. Special delegates governed
over the heads of the departmental chiefs. Ministers, even the Chief
of the Reich Chancelléry, as we have heard from Lammers, might
wait for months for an audience, while Herr Bormann and Herr
Himmler had free access to Hitler.

The anticamera and camarilla, indispensable accessories of all
absolutism, have at all times been difficult to fathom as to the
personal responsibility of the individual circles of which they are
composed. The irresponsible influences- exerted over and affecting
Hitler were absolutely intangible.

Generalobérst, Jodl described to us here how Hitler’s sudden
actions, caused by some urge and attended by the most serious
consequences, could be traced back to influences of an entirely ob-
scure and unknown sort, such as pure chance, conversations at -a
tea party, or the like. For the objective facts this bears out what
I already mentioned in the beginning. And so this state of affairs
precludes even the possibility of the planning of a crime such as
a war of aggression within a clearly defined circle of persons, much
less within the so-called Reich Government. But where no planhing
is possible, there can be no plot, no conspiracy either, the most
striking characteristic of which is this very common planning, even
thoeugh the participants have different and varied roles. Let us
assume the broadest conceivable interpretation of the ostensible
exterior characteristics of the conspiracy. I am following Justice
Jackson’s line of reasoning. He who takes part in a counterfeiters’
plot is guilty of conspiracy, even through he may have written only
a letter or acted as bearer of the letter. He who participates in a
plot for robbing a bank is guilty of murder if, in the course of the
execution, not he but a third party in the group of planners com-
mits murder.. At all times, however, the prerequisite is a body
of persons capable of evolving a common plan. Such a thing was
not possible for Adolf Hitler’'s ministers; it was not possible at all
under Hitler. From this it follows that no conspirator could par-
ticipate in Hitler’s crime of having forced upon his own people and
the world a war of aggression, except those who served Hitler as
assistants.

The forces at work in the Third Reich as depicted thus permit
in thesis only the assumption that there existed a punishable com-
plicity or punishable assistance, not, however, a punishable group
offense such as a conspiracy. Whether such complicity or such
punishable aid in the crime of a war of aggression committed by
Hitler exists -for individual defendants personally can only be
investigated and decided in each individual case. It is my task to
investigate this only in the case of Schacht.
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A collective crime such as conspiracy is, however, excluded-as
inconceivable and impossible in the light of the actual conditions as
already established. But even if this were not the case, the sub-
jective aspect of the deed is completely .lacking in the case of
Schacht. Even if the objective facts of a conspiracy were to exist
for a certain circle of the accused and even with the most liberal
interpretation of the concept of conspiracy, it is still essential that
the conspirator should include the plan of conspiracy and the aims
of the conspiracy Wlthm his will, at least in the form of dolus even- -
tualis.

The strict facts constituting a conspiracy can best be illustrated
by comparison with a pirate ship. In reality every crew member

. of the pirate ship, even a subordinate, is guilty and an outlaw. But
a person who did not even know that he was on a pirate ship but
believed himself to be on a peaceful merchant vessel, is not guilty
of piracy. He is equally innocent if, after realizing the pirate
character of the ship, he has done everything he could to prevent
any piracy, as well as to leave the pirate ship. Schacht did both.

As far as that is concerned, research on conspiracy also recognizes
that a person is not guilty who has withdrawn from the conspiracy
by a positive act before attainment of the goal of the conspiracy,
even if he did co-operate previously in the preparation of the plan
for conspiracy, which was not the case with Schacht. In this con-
nection, I also consider as being in my favor Mr. Justice Jackson's
answer when I put up for discussion, during Schacht’s interrogation,
the question whether the persecution of the Jews is also charged
to Schacht. Mr. Justice Jackson said; yes, if Schacht had helped
prepare the war of aggression before he withdrew from this plan
for aggression and its group of conspirators and went over un-
reservedly to the opposition group, that is, to the conspiracy against
Hitler. This desertion would then be the positive act which I have
mentioned whereby a person at first participating in a conspiracy
would separate himself from it.

This legal problem does not even enter into consideration as
far as Schacht is concerned, because the evidence has shown that
he never desired to part1c1pate in the preparation for a war of
aggression.

As already stated, this accusation of the subjective fact of the
conspiracy has not been proved either by direct or by indirect evi-
dence. For the events up to the year 1938 I can point to the state-
ments made previously. It has been proved that from 1938 on, at
the latest, Schacht fought the bitterest struggle imaginable against
any possibility of war in such a form that he attempted to over-
throw the person responsible for this risk of war and this will for.
aggression and, thereby, the regime.
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Your Lordship, I have now arrived at the end of a section, if
Your Lordship would care to announce a recess now.

THE PRESIDENT: We will adjourn.

[A recess was taken.]

DR. DIX: I beg your pardon for being late, but I was detained
at the entrance.

Gentlemen of the Tribunal, I have arrived at the discussion of
the beginning of the opposition by means of the various Putsch
actions. .

It is quite irrelevant and of incidental importance to investigate
whether the attempts at a Putsch, which occurred at shorter or
longer intervals during the war, would have been instrumental in
securing better peace terms for Germany. This is absolutely
meaningless for the criminal evaluation of Schacht’s course of
action. Doubtlessly, according to human reckoning, a successful
prewar Putsch would have prevented the outbreak of war; and a
successful Putsch after the outbreak of war would at least have
shortened the duration of the war. Therefore such skeptical con-
siderations about the political value of these Putsch attempts do not
disprove the seriousness of the plans and intentions for a Putsch,
and that is all that counts in a criminal legal evaluation. For it
proves first of all that a person who has been pursuing them since
1938, and even since 1937, if one includes the attempt with Kluge,
could not possibly previously have had warlike intentions. One
" does not try to overthrow a regime because it involves the danger
of war, if previously one has oneself worked toward a war. One
does so only if by all one’s actions, even that of financing arma-
ment, one wished to serve peace. For this reason these repeated
Putsch attempts on the part of Schacht do not have any legal
significance of a so-called active repentance for previous criminal
behavior but constitute ex post proof that he cannot be accused
even before 1938 of deliberately working for war, because it would
be logically and psychologically incompatible with Schacht’s activity
of conspiracy against Hitler.

These Putsche thus prove the credibility of Schacht in respect
to his explanation of the reasons and intentions which caused him
actively to enter the Hitler Government and to finance armament
to the extent to which he did, namely, to the amount of 12,000 mil-
lions. They prove ex post the purely defensive character of this
financing of armament; they prove the credibility of Schacht’s con-
fention of having tactically achieved, in addition, a general limi-
tation of armament. If one does believe this explanation of Schacht’s,
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and I think one must believe it, then one cannot speak of Schacht’s
co-operation in instigating a war of aggression.

This credibility is also proved by another circumstance. Schacht
originally contradicted the testimony of Gisevius and my questions
following the same line, that he had admired Hitler at the begin—
ning and had unreservedly considered him a brilliant statesman.
He described this in his interrogation as an erroneous assumption.
He said that he had recognized from the beginning many of Hitler’s
weaknesses, especially the fact of his poor education, and had only
hoped to be in a position to ‘control the disadvantages and dangers
resulting from them. By this contradiction Schacht made his defense
more difficult; but he is wise enough to have recognized this. Thus
what he deliberately forfeited from the point of view of evidence
which would serve his defense, he gains with regard to his credibil-
ity upon objective evaluation of evidence based on psychological
experience. For a person who serves the truth by contradiction
deserves increased credibility, when the suggested untruth or the
half-truth is more advantageous to him technically arid tac’mcally by
way of evidence.

There should be no doubt about Schachts leading role in the
activities of the various conspiracies about which Gisevius testified
on the very basis of this credible testimony. During the cross--
examination Mr. Justice Jackson confronted Schacht with photo-
graphs and films which superficially show a close connection with
Hitler and his paladins. This can only have been done in order to
throw doubt on the earnestness of his active opposition to Hitler.
I must, therefore, deal briefly with this point of the photographs and
films. Mr. Justice Jackson has coupled this accusation with another
one by quoting speeches ostensibly expressing great devotion on the
part of Schacht toward Adolf Hitler even during the Putsch period.
This accusation is on the same level. I believe that this argument
cannot stand up either before the experiences of life nor before what
we can obServe of history. History teaches us that conspirators,
especially if they belong to the closer circle of dignitaries of the
threatened head of state, show special devotion for purposes of
camouflage. Nor has it ever been observed that such people impart
their intentions to the prospective victim in a spirit of contradictory
loyalty. One could cite many examples of this. from history.

There exists an effective German drama by a certain Neumann
which concerns itself with the murder of Czar Paul by his first
Minister, Count Pahlen. The Czar believes to the very end in the
ostentatious devotion of Count Pahlen, even while the latter is
already sharpening his knife. And the historical documents in
existence include a note by Count Pahlen to the Russian Ambassa-
dor in Berlin, immediately before the assassination, in which Count
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Pahlen persists in speaking about “Notre auguste Empereur,” and
so forth. Significantly, this drama bears the title The Patriot.

Thus, there is a higher patriotism than the merely formal loyalty
of a servant of the nation. It would be closer to the psychological
_ truth if this presumptive devotion, assumed for the sake of appear-
ances, and the assurances of loyalty during this period were judged -
more in favor of the objective credibility of Schacht’s explanations
than vice versa. As a conspirator, he had to camouflage himself
especially well. To a certain degree this had to be done by prac-
tically everyone who lived under this regime in Germany. As far
as the photographs are concerned, it is probably an inevitable conse-
quence of' every social and representative participation in a body
that one becomes a victim of the camera along with the meémbers
of the body whether one likes it or hot. A member of a Govern-
ment cannot always avoid being photographed with these people
on the occasion of their meetings. As a result we have pictures that
show Schacht between Ley and Streicher and the scene in the film
showing the reception of Hitler at the railroad station. Viewed ex
post, these pictures give no pleasure to the observer, and certainly
not to Schacht either. But they do not prove anything. In a natural
evaluation belonging to a ngrmal average experience of life, I con-
sider these pictures without any value as evidence, elther pro
or contra.

Foreign countries, too, through their prominent representatives,
had social intercourse with Adolf Hitler’s Government, and this not
only through their diplomatic corps. I wish to assure you that the
Defense is in a position to produce pictures of a much more gro-
tesque sort which do not seem nearly as natural as Schacht being
photographed together with men who, after all, were his fellow
dignitaries in the Third Reich. To produce such pictures, however,
might not be very tactful on the part of the Defense; yet should it
be necessary to investigate the truth in all seriousness, a defense
counsel might have to take upon himself the odium of indiscretion.
I do not believe that there is any need for me to do so in this case,
because the irrelevance and insignificance of such a presentation of
evidence through pictures taken on state occas1ons of the Third
Reich seems to me to be obvious.

The only incriminating point pressed by the Prosecution which
is left for me to argue now appears to be that Schacht, after his
retirement as Minister of Economics and even after his retirement
as President of the Reichsbank in January 1939, remained Minister
without Portfolio until 1943. Schacht declared that this had been
stipulated by Hitler as a condition for his release from the Min-
istry of Economics. Hitler’s signature, as that of the head of the
State, was necessary for his dismissal. Had Schacht refused to
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remain as Minister without Portfolio, he would surely have been
arrested sooner or later as a political suspect and thus been deprived
of all possibility of action against Hitler. The witness Gisevius has
testified as to the discussions at that time between him and Schacht
concerning the continuation of Schacht’s function as Minister with-
out Portfolio. In these deliberations the idea was quite justly con-
sidered important that Schacht could be of more use to the group
of conspirators as a scout or an outpost if he remained in this
position, to outward appearances at least, within the Reich Govern-
ment. Even as Minister without Portfolio, Schacht remained exposed
to great danger, as is shown by his and Gisevius’ declarations and
as becomes obvious from Ohlendorf’s statement that Schacht already
in 1937 was on the black list of the State Police.

How much Hitler feared Schacht is proved by his subsequent
remarks to Speer, which have been discussed here, particularly his
remarks about Schacht after the attempted assassination on 20 July.
I would also remind you once more of Hitler's memorandum of
1936, which he gave to Speer in 1944 and which shows that he saw
in Schacht a saboteur of his rearmament plans. It has been declared
and proved by Lammers that Schacht tried later on to get rid even
of this nominal position. Lammers and Schacht have proved further-
more that this position of Minister without Portfolio was without
any special importance. Hence my reference to him as an officer
with assimilated rank, that is, an officer without command author-
ity, a sham officer. Schacht could not give up the position unless
there was a row, and the same held true of his position as Reichs-
' bank President. Schacht, therefore, had to maneuver in such a
way that he would be thrown out. He succeeded in this, as I
explained, as Reichsbank President through the well-known memo-
randum of the Directorate of the Reichsbank and the refusal of
credits by the Reichsbank in November 1938 contained therein. As
far as his ‘position of Minister without Portfolio was concerned, he
succeeded through his defeatist letter of November 1942. In the
meantime he made use of the time for the attempted coup d’état
in autumn 1938 and for the various other attempted coups d’état
leading up to that of 20 July 1944, which finally caused him to be
put in a concentration camp. '

A criminal reproach can on no account be made against him
in his position as Minister without Portfolio. For his proved con-
spiratorial activity against Hitler during all this time eliminates
by force of logic the supposition that he had furthered Hitler’s
war plans and war strategy during this time. In any eévent, we
can only raise—and even that only in the vacuum of abstraction—
a political reproach against the Schacht of the years 1933-37. But
this, too, is fully compensated by the extraordinarily courageous
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attitude of Schacht after this period. To obtain its just evaluation,
may I remind you of the interesting statement of Gisevius to ‘the
effect that he, who had at first looked with a certain skepticism
- upon Schacht’s original attitude, not in a criminal but in a
political sense, had later become completely reconciled with Schacht
by the extraordinary courage which Schacht displayed as opponent
and conspirator against Hitler since 1938. I am of the opinion,
therefore, that the fact that Schacht remained as Minister without
Portfolio does not incriminate him either directly or indirectly,
neither according to penal law, which is out of the question, nor
morally, if one takes into consideration his behavior as a whole,
his motives, and the accompanying circumstances and conditions.

If the Prosecution now finally argues, on the basis of the text
of the afore-mentioned memorandum by the Directorate of the
Reichsbank, that an opposition to war is not evident from the
memorandum, but only technical reflections on finance and cur-
rency, then I have only to refer in this respect to my earlier state-
ments and the testimony of Vocke. The presentation of facts by
Schacht himself would not even be necessary to refute this argu-
mentation. Vocke in his capacity as closest collaborator declared
quite unequivocally that Schacht wished to limit and sabotage
rearmament from the moment when he recognized that it was
becoming a potential war danger. The sworn affidavit of Hiilse
and the sworn affidavits of all the collaborators of Schacht in the
Reich Ministry of Economics tally with the testimony of Vocke
in this respect. I need not quote them individually. They are
known to the Tribunal. The Tribunal does not need the com-
mentary of a defense counsel on them; they speak for themselves.
If the Prosecution now finally bases its argument on the text of
the memorandum which, it is true, actually only deals with financial
problems, then again I cannot suppress the remark that such an
argumentation moves in a vacuum insofar as one does not take
the experiences of history and the general experiences of life into
consideration. Naturally, as I have already said, the Directorate
of the Reichsbank could only bring up arguments from their
department, particularly so in dealing with a Hitler. One says
one thing while meaning another.

If the Directorate of the Reichsbank, along with their President,
Schacht, had revealed their true purpose in this memorandum,
namely, to avert the danger of war and to combat Hitler's will
of aggression, then they would have deprived themselves of the
effect of technical departmental influence. Hitler very well under-
stood the purpose of this memorandum when he shouted, after
reading it: “That is mutiny!” With this, Hitler recognized the only
thing that can be said of Schacht as conspirator: He was never
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a mutineer and conspirator against world peace; but, insofar as
" he was a conspirator’ and mutineer, he was so only against Adolf
Hitler and his regime.

Again in this case I must ask the High Tribunal to. turn their
attention to Appendix Number II, which I must insert at this
moment, because the matter that is dealt with here did not reach
me for translation until after I had submitted my final speech.

I said that Schacht, insofar as he was a conspirator, was so
only against Hitler. As such, he was the subject of ironical
belittling by Generaloberst Jodl and my colleague Nelte through
the epithet, “frock-coat and drawing-room revolutionary.” Now
history teaches that the quality of the tailor does not play any
role in the case of the revolutionary. And as far as the drawing
room is concerned, shacks.have no revolutionary precedence over
palaces. I would just recall the political drawing rooms of the
great French Revolution or, for example, the elegant officers’ club
of the select Preobrashensk regiment under many a Czar. Should
the Gentlemen of the Tribunal be of the opinion that Schacht and
his accomplices themselves should have done the shooting, then
all T can say is that things were not as easy as all that. Schacht
would have loved to do the shooting himself; he proclaimed that
here emphatically. But it was not possible for him to do so without
possessing the power to master the attendant confusion, thereby
making the attempt a revolutionary success.. Thus generals with
troops were necessary. I do not wish to repay Generaloberst Jodl!
with the same coin and shall therefore refrain from saying “a
necessary evil.” .

The further reproach of the basic lack of working-class elements
to strengthen the Putsche is contradicted by the social composition
of the revolutionaries of 20 July. As I stated before, all this is
irrelevant for the decision of the Tribunal. But my client is
morally entitled to expect his defense counsel not to let this ironical
thrust pass, especially since it was delivered in the limelight of
public opinion.

In summiﬁg up I may say: After the elections in July 1932
it was certain that Hitler was able and bound to seize power.
Previous to this Schacht had particularly warned the foreign
countries of this development, and thus he had not contributed to
it. After the seizure of power only two roads were open to him,
as to every German: He either had to estrange himself or to enter
the Movement actively. The decision at these crossroads was a
purely political one without any criminal aspect. Just as we respect
the reasons which caused the foreign countries to collaborate with
Hitler much more intensively and in a more pro-Gérman way than
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with the previous democratic Governments of Germany, we must
recognize the good faith of all those Germans who believed them-
selves able to serve the country and humanity better by remain-
ing in the Movement, that is, within the Party or the apparatus
of officialdom, because of the greater possibilities of exerting their
influence, than by grumbling and keeping aloof. To serve Hitler
as minister and President of the Reichsbank was a political decision,
about the political correctness of which one can argue exr post
facto but one which certainly lacked any criminal character.
Schacht has always remained loyal to the motivating reason for
his decision, namely, to combat any radicalism from an influential
positiori. Nowhere in the world, which knew his oppositional atti-
tude, could he see any signs of warning or support. He saw only
that the world trusted Hitler much longer than he himself did
and permitted Adolf Hitler to gain honors and foreign political
successes, which hampered Schacht’'s work which had already for
a long time been directed toward removing Adolf Hitler and his
Government. He led this struggle against Adolf Hitler and his
Government with a courage and determination which must make
it appear a pure miracle that not until after 20 July 1944 did fate
overtake him, when he was sent to a concentration camp and
was in danger of losing his life either through the Peoples’ Court
or through a spectacular act of the SS. He is sufficiently wise
and self-critical to realize that from a purely political angle’ the
picture of his character will be adjudged diversely in history, or
at least in the immediate future, according to favor or hatred of
“the parties. He humbly resigns himself to the judgment of history,
even if one historian or another will label his political line as
incorrect. But with the pride of a good conscience he faces the
judgment of this High Tribunal. He stands before his judges with
clean hands. He also stands before this Tribunal with confidence,
as he has already manifested in a letter which he addressed to
this Tribunal before the beginning of the proceedings, in which
he states that he is grateful to be able to expose before this Tri-
bunal and before the whole world his actions and doings and their
underlying reasons. He stands before this Tribunal with confidence
because he knows that favor or hatred of the parties will have no
effect on this Tribunal. While recognizing the relativity of all
political actions in such difficult times, he remains sure of himself
and full of confidence with regard to the criminal charges which
have been raised against him. Whoever would be found guilty of
being criminally responsible for this war and the atrocities and
inhuman acts committed in it, Schacht, according to the evidence
which has been given here with minute exactness, can confront
that culprit with the words which Wilhelm Tell flings in the face
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of the emperor’s assassin, Parricida: “I raise my clean hands to
Heaven, and curse you and your deed!”

I therefore request the findings to be established to the effect
that Schacht is not guilty of the accusation which has been raised.
against him and that he be acquitted.

THE PRESIDENT: I call on Dr. Kranzbiihler for the Defendant
Donitz.

FLOTTENRICHTER OTTO KRANZBUHLER (Counsel for the
Defendant Donitz): Mr. President, Gentlemen of the Tribunal: “War
is a cruel thing, and it brings in its train a multitude of injustices
and misdeeds.”* With these words of Plutarch’s, Hugo Grotius
begins his examination of responsibility for war crimes; and they
are as true today as they were 2,000 years ago. Acts constituting
war crimes, or considered as such by the opponent, have at all
times been committed by belligerents. But this fact was always
held against the vanquished parties and never against the victors.
The law which was applied here was necessarily always the law
of the stronger.

While more or less stable rules have been governing land war-
fare for centuries, in naval warfare the conceptions of the bel-
ligerents with regard to international law have always clashed.
No one knows better than the British statesmen to what extent
these conceptions are dictated by national or economic interests.
I refer in this respect to noted witnesses such as Lord Fisher and
Lord Edward Grey.** Therefore, if ever in history a naval power
would have had the idea of prosecuting a defeated enemy admiral,
based on its own conception of the rules of naval warfare, the
sentence would have been a foregone conclusion from the very
indictment.

At this trial two admirals are under indictment for a naval
war which has been termed criminal. Thus the Tribunal is con-
fronted with a decision regarding conceptions of law which are
necessarily as divergent as the interests of a naval power and a
land power. It is not only the fate of the two admirals which
depends upon this decision. It is also a question of personal honor

*De jure pacis ac belli, Book II, Chapler XXIV, Paragraph 10.

** Lord Edward Grey: “Twenty-five Years of Politics 1892-1916.” -(Retranslated
into English from the German edition published by Bruckmann, Munich 1926).
“International Law has always been very flexible . . . . A belligerent possessing
an over-powerful navy has at all times been in search of an interpretation of
International Law which would justify a maximum of intervention in respect of
merchandise liable to reach the ‘enemy. This attitude was naturally adopted by
Great Britain and the Allies owing to their supremacy at sea. The British position
on this subject had net always been the same. When we figured among the neu-
trals, we naturally contested the right to maximum intervention claimed by the
belligerents.”
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to hundreds of thousands of German seamen who believed they
were serving a good cause, and who do not deserve to be branded
by history as pirates and murderers. It is for these men, the living
as well as the dead, that I feel bound by a moral obligation to reject
the accusations raised against German naval warfare.

What are these accusations? They are divided into two main
groups: Unlawful sinking of ships and deliberate killing of ship-
wrecked personnel. I shall deal first with the accusation of the
illegal sinking of ships.

Two reports by Mr. Roger Allen, of the British Foreign Office,
made in the autumn of 1940 and spring of 1941, form the nucleus
of that accusation. I do not know to whom and for what purpose
these reports were made. "Ac¢cording to their form and content
they appear to serve propaganda purposes, and for that reason
alone I consider them to have little value as evidence. Even the
Prosecution submitted only part of the accusations made therein.
The reports trace only one-fifth of the total number of supposedly
unlawful attacks back to submarines, whereas four-fifths are
ascribed to mines, airplanes, or surface craft. The Prosecution
omits these four-fifths, and this reticence may be explained by the
fact that the use of these combat means on the British side differed
in no way from that on the German side.

With regard to the use of submarines, however, there does seem
to exist a difference between the principles followed in Germany’s
conduct of the naval war and that of our enemies. At any rate,
the public in enemy countries and in many neutral countries
believed so during the war, and partly still believes it today..
Propaganda dominated the field. At the same time the vast
majority of all critics neither knew exactly what principles applied
to German U-boat warfare, nor on what factual and legal founda-
tions they were based. It shall be my task to attempt to
clarify this.

The reports by Mr. Roger Allen culminate in the assertion
that the German U-boats, beginning with the summer of 1940,
torpedoed everything within range. Undoubtedly, the methods of
submarine warfare gradually intensified under the pressure of the
measures directed against Germany. This war, however, never
degenerated into an orgy of shooting governed only by the law
of expediency. Most of what might have been expedient for a
U-boat was left undone to the last day of the war because it could
only be regarded as legally inadmissible, and all measures of which .
Germany in her conduct of naval warfare is being accused today
by the Prosecution were the result of a development in which both
sides took part through measures and countermeasures, as occurs
in the course of every war.
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The London Protocol of 1936 formed the legal basis for German
submarine warfare at the beginning of this war. These regulations
were incorporated verbatim into Article 74 of the German Prize
Ordinance, which even Mr. Roger Allen calls a reasonable and
not inhuman instrument. This Prize Ordinance was sent in 1938
in draft form to the two U-boat flotillas and to the U-boat train-
ing school and served as a basis for the training of commanders.
Stopping and examining merchant vessels was performed as a
tactical task. In order to facilitate for the commander in economic
warfare the quick and correct evaluation of his legal position
towards ships and cargoes of the enemy and of neutral countries,
the prize disc was constructed, which through simple manipulations
indicated the articles of the Prize Ordinance to be applied. Thus,
insofar as preparations had been made at all for economic warfare
by submarines they were based exclusively on the German Prize
Ordinance, and thus on the London Protocol.

The German High Command actually did adhere to this legal
foundation in the initial stages of the war. The combat instructions
for U-boats of 3 September 1939 contained clear orders to the
effect that submarine warfare was to be carried on in accordance
with the Prize Ordinance. Accordingly, sinkings were permissible
only after stopping and examining the ship, unless it attempted to

~escape or offered resistance. Some examples were submitted to the

Tribunal, from the abundance of available instances, showing the
chivalrous spirit in which the German submarine commanders
complied with instructions given. In particular, assistance afforded
to the crews of ships lawfully sunk, after having been stopped
and examined, occasionally reached a point where it could scarcely
be justified on military grounds. Lifeboats were towed over long
distances, whereby the few available U-boats were diverted from
their combat mission.. Enemy ships which might have been sunk
lawfully were permitted to go free in order to send the crews of
ships previously sunk to port aboard them. It is therefore only
correct that Mr. Roger Allen stated that the German U-boats,
during the first weeks of the war, adhered strictly to the London-
regulations. )

Why was this practice not kept up? Because the conduct of
the enemy made such a procedure militarily impossible, and at the
same time created the legal prerequisites for its modification.

I shall consider the military side first. From the very first day
of the war, U-boat reports reached the Flag Officer of U-boats and
the Naval Operations Staff stating that hardly an enemy ship sub--
mitted voluntarily to being stopped and examined. The merchant
vessels were not content with attempting to escape through flight
or by changing their course and bearing directly down upon the
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U-boat in order to force it to dive. Every U-boat sighted was at
once reported by radio; and subsequently, in the shortest space of
time, attacked by enemy airplanes or naval forces. However, it
was the arming of all enemy merchant vessels that settled the
matter. As early as 6 September 1939 a German U-boat was shelled
by the British steamship Manaar, and that was the starting signal
for the great struggle which took place between the U-boats, on
the one hand, and the armed merchant vessels equipped with
guns and depth charges, on the other hand, as equal military
opponents.

In order to show the effect of all the measures taken by the
adversary, I have presented to the Tribunal some examples which
I do not wish to repeat. They show unequivocally that further
action against enemy merchant ships in accordance with the Prize
Ordinance was no longer feasible from the military standpoint
and meant suicide for the submarine. Nevertheless, the German
command for weeks on end continued to act according to the
regulations governing the Prize Ordinance. Only after it was
established that action on the part of enemy merchant ships—
especially armed action—no longer took the form of individual
measures but of general instructions, was the order given on
4 October 1939 to attack all armed enemy merchant ships without
warning. '

The Prosecution will perhaps take the standpoint that, in lieu
of this, submarine warfare against armed merchant vessels should
have been discontinued. In the last war the most terrible weapons
of warfare were ruthlessly employed by both sides on land and
in the air. In view of this experience the thesis can hardly be
upheld today that in naval warfare one of the parties waging war
should be expected to give up using an effective weapon after the
adversary has taken measures making the use of it impossible in
its previous form. In any case such a renunciation could only be
considered if the novel utilization of the weapon were undeniably
illegal. But this is not the case for the utilization of German sub-
marines against enemy merchant shipping, because the measures
taken by the enemy changed not only the military but also the
legal situation.

According to German legal opinion a ship which is equipped
and utilized for battle does not come under the provisions granting
protection against sinking without warning as laid down by the
London Protocol for merchant ships. I wish to stress the fact that
the right of the merchant ship to carry weapons and to fight is
not thereby contested. The conclusion drawn. from this fact is
reflected in the well-known formula: “He who resorts to weapons
must expect to be answered by weapons.”
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During cross-examination the Prosecution referred to this inter-
pretation of the London Protocol as fraudulent. It admits only
the closest literal interpretation and considers the sinking of a
merchant ship as admissible only if the latter has offered active
resistance. It is not the first time that fundamental differences of
opinion exist between contracting parties with respect to the inter- '
pretation of a treaty, and the extremely divergent interpretations
of the meaning of the Potsdam Agreement of 2 August 1945 pro-
vide a recent example. Diversity of conception, therefore, does
not permit the conclusion that the one or the other party acted
fraudulently during the signing or the subsequent interpretation
of a treaty. I will endeavor to show how unjustified this charge
is particularly in regard to the German interpretation of the
London Submarine Protocol. '

There are two terms on which the German interpretation hinges,
namely, that of “merchant vessel” and “active resistance.” If I now
consider some legal questions, this will in no way represent a com-
prehensive exposition. I can only touch on the problems and due
to lack of time must limit myself also when dealing with research
on the subject. I shall primarily refer to American sources, because
the ‘interests of naval strategy of that nation were not as firmly
established as those of 'the European nations and its research
literature can thus claim greater objectivity.

The text of the London Protocol of 1936 is based, of course, on
a declaration which was signed at the London Naval Conference of
1930. The committee of jurists appointed at that time expressed its
opinion concerning the greatly disputed definition of a merchant
vessel in the report of 3 April 1930:

“The committee wishes to place on record that the expression

‘merchant vessel’ where it is employed in the declaration is

not to be understood as including a merchant vessel which is

at the moment participating in hostilities in such a manner as

to cause her to lose her right to the immunities of a merchant

vessel.” .

This definition clarifies at least one thing, namely, that by no
means every vessel flying a merchant flag may lay claim to being
treated as a merchant vessel in the sense of the London Agreement.
Beyond this, the explanation has few positive aspects because the
question through what kind of participation in hostilities a vessel
loses her right to the immunity of a merchant vessel is again subject
to the interpretation of the contracting parties. The London Coenfer-
ence, as far as I can see, did not consider this ticklish question any
further, and one is probably entitled to assume that this remarkable
reserve is based on experiences which the same powers had accu-
mulated in Washington 8 years before.
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The Washington Conference of 1922 was held under the impres-
sion of the first World War; and therefore it is no wonder that
Great Britain, the naval power which during the World War had
suffered most from German submarine warfare, now tried to outlaw
and abolish altogether by international law submarine warfare
against merchant shipping. The resolution, named after the Ameri-
can chief delegate, Root, which in its first part substantially cor-
responded to the London text of 1930, served that aim. But in the
second part the Root Resolution goes further and stipulates that
any commander who, no matter whether he acted with or without
higher orders, violated the rules established for the sinking of
merchant vessels should be punished as a war criminal like a pirate.
Finally it was recognized that under the conditions stipulated in
the resolution submarine warfare against merchant shipping was
impossible, and such warfare was therefore renounced altcgether
by the contracting powers. The Root Resolution designates these
principles as an established part of international law. While it was
accepted as such by the delegates, none of the five participating
naval powers, U.S. A,, Britain, France, Japan, and Italy ratified it.

In connection with the Root Resolution, however, another ques-
tion was discussed which is of the greatest importance for the inter-
pretation of the London Protocol, namely, the definition of the term
“merchantman.” Here the two conflicting views in the entire U-boat
question became clearly evident. On the one side there stood Brit-
ain, on the other France*, Italy, and Japan, while the United States
took the position of a mediator. According to the minutes of the
Washington Conference, the Italian delegate, Senator Schanzer,
cpened the offensive of ‘the weaker naval powers by expressly
emphasizing that a merchantman, when regularly armed, might be
attacked by a submarine without preliminaries. In a later session
Schanzer repeated his statement that the Italian delegation applied .
the term of “merchantman” in the resolution only to unarmed
merchant vessels. He declared this to be in explicit accordance -
with the existing rules of international law.**

The French delegate, M. Sarraut, at that time received instruc-
tions from his Foreign Minister, M. Briand, to second the reser-
vations of the Italian delegate.*** He thereupon moved to have the
Italian reservations included in the minutes of the session.

* Yamato Ichihalie, The Washington Conference and After, Stanford
University Press, Cal., 1928, Page 80, ‘““The chief reason for the British plea was
theé apprehension of the craft in the hands of the French navy.”

** Conference on the Limitation of Armaments, Washington,
November 12, 1921-February 6, 1922, Washington, Government Printing Office, 1922,
Pages 606, 688, 692.

»* Prench Yellow Book, L.a Conférence de Washington, Page 93.
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The Japanese delegate, Hanihara, supported this trend with the
statement that he thought it was clear that merchant vessels engaged
in giving military assistance to the enemy ceased in fact to be
merchant vessels.* It can therefore be seen that in 1922, three of
the five powers represented expressed the opinion that .armed
- merchant vessels were not to be regarded as merchant vessels in
the sense of the Agreement. ‘

Since the whole resolution threatened to collapse because of this
difference of opinion, a way out was found which is typical of con-
ferences of this kind. Root closed the debate with the statement
that in his opinion the resolution held good for all merchant ships
as long as the ship remained a merchant vessel.** With this com-
promise a formula was created which, while representing a mo-
mentary political success, would not however carry any weight in
the case of war, for it was left to every participating power to decide
whether or not it would grant the armed merchant vessels the pro-
tection of the resolution in case of war.

I have described these events of the year 1922 a little more in
detail because the powers which took part in them were the same
as those which participated in the London Naval Conference of
1930. The London Conference was the continuation of the Washing-
ton Conference, and the subjects that had been discussed and
included in the minutes of the first conference were of great impor-
tance for the second conference. Experts too—and by no means
only German but above all American and French experts—based
their examinations on the close connection of both conferences, and
it was precisely for that reason that they declared the result achieved
in the question. of submarines to be ambiguous and unsatisfactory.
Here I merely wish to point to Wilson’s summarizing report on the
London Naval Treaty.*™*

This report, besides the ambiguity of the concept “merchant
vessel,” also stresses the uncertainty connected with the words
“active resistance”; and it is with these very words that an excep-
tion from the protection of the merchantman is connected, an excep-
tion which likewise is not contained in the actual text of the London
Agreement but which neverthéless is generally recognized. I am
referring to merchantmen in an enemy convoy. If the London
Agreement were interpreted literally, it would be understood that
even merchantmen in an enemy convoy must not be attacked with-
out warning but that an attacking warship would have to put the
escort vessels out of action first and then stop and search the

* Protocol Pages 693, 702.

=+ Protocol Page 704. ) ) '
** American Journal of International Law, 1931, Page 307.
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merchantmen. However, this suggestion, which is impossible from
a military point of view, evidently is not made even by the Prose-
cution. In the report of the British Foreign Office, which has been
mentioned several times, it says:

“Ships sailing in enemy convoys are usually deemed to be
guilty of forcible resistance and therefore liable to be sunk
forthwith.”

Here even the Prosecution accepts an 1nterpretat1on of the words
“active resistance,” an interpretation which results in no way from
the treaty itself but is simply a consequence of military necessity
and thus dictated by common sense. '

"And this very same common sense demands also that the armed
merchantman be held just as guilty of forcible resistance as the
convoyed ship. Let us take an extreme instance in order to make
the matter quite clear. An unarmed merchant ship of 20,000 tons
and a speed of 20 knots, which is convoyed by a trawler with, let
us say, 2 guns and a speed of 15 knots, may be sunk without warn-
ing, because it has placed itself under the protection of the trawler
and thereby made itself guilty of active resistance. If, however, this
same merchant ship does not have the protection of the trawler
and instead the 2 guns, or even 4 or 6 of them, are placed on its
decks, thus enabling it to use its full speed, should it in this case
not be deemed just as guilty of offering active resistance as before?
Such a deduction really seems to me against all common sense. In
the opinion of the Prosecution the submarine would first have to
give the merchant ship, which is far superior to it in fighting power,
the order to stop and then wait until the merchant ship fires its
first broadside at the submarine. Only then would it have the right
to use its own weapons. Since, however, a single artillery hit is
nearly always fatal to a submarine but as a rule does very little
harm to a merchant ship, the result would be the almost certain
destruction of the submarine.

“When you see a rattlesnake rearing its head, you do not
‘wait until it jumps at you but you destroy it before it gets
the chance.”

These are Roosevelt’s words, in which he justified his order to
-the United States naval forces to attack German submarines. This
reason seemed sufficient to him to order the immediate use of arms
even without the existence of a state of war. It is a unique instance
in the history of warfare, however, to -grant one of two armed
opponents the right to fire the first shot and to make the other
wait to be hit first. Such an interpretation is contradictory to all
military reason. It is no wonder, ‘therefore, if in view of such
divergent opinions, the experts on international law, even after
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the London Treaty and -the signing of the London Protocol of
1936, consider the treatment of armed merchant vessels in naval
warfare to be an unsolved question. Here too I should like to
refer to only one source of research, which enjoys especially high
authority. It is the draft of an agreement on the rights and duties
of neutrals in naval warfare, an agreement which leading American
professors of international law, such as Jessup, Borchard, and
Charles Warren, published in the American Journal of Inter-
national Law of July 1939 and which includes arguments which
furnish an excellent idea of the latest trend of opinion. Article 54
of this draft corresponds word for word to the text of the London
Agreement of 1936, with one notable exception: The term “merchant
vessel” is replaced by “unarmed vessel.” The next article thea
continues:
“In their action with regard to enemy armed merchant
vessels, belligerent warships, whether surface or submarine, -
and belligerent military aircraft are governed by the rules
“applicable to their action with regard to enemy warships.”

This opinion is first of all explained by historical development.
During the time when it was customary to arm merchant vessels,
that is, until the end of the last century, there was no question-
of any protection for the merchant vessel against immediate attack
by an enemy warship. With the intréduction of armor plating
the warship became so superior to the armed merchant vessel that
any resistance on the part of the latter was rendered futile, and
the arming of merchant ships therefore gradually ceased. Only
this defenselessness against warships, and this alone, granted
merchant vessels the privilege of not being attacked without warn-
ing by the enemy: “As merchantmen lost effective fighting power
they acquired a legal immunity from attack without warning.”

This immunity was never conceded to the merchant vessel as .
such but only to the defenseless and harmless merchant vessel. In
regard to this the American expert on international law, Hyde,*
stated in 1922, that is, after the Washington Conference and the
afore-mentioned Root Resolution on U-boat warfare: '

“Maritime states have never acquiesced in a principle that a
merchant vessel so armed as to be capable of destroying a
vessel of war of any kind should enjoy immunity from attack
at sight, at least when encountering an enemy -cruiser of
inferior defensive strength.”

Legal as well as practical considerations, therefore, led the
above-mentioned American authorities, after the signing of the
London Agreement and shortly before the outbreak of this war,

* Hyde, International L aw, 1922, Vol. II, Page 469.
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to form the opinion that armed merchant ships do not enjoy pro-
tection from attacks without warning.

Here the old discrimination between defensive and offensive
armaments is also rejected as inapplicable. It is a well-known fact
that the American Secretary of State, Lansing, in his note to the
Allies on 18 January 1916, took the point of view that any kind
of armament aboard a merchant vessel will make its fighting
power superior to that of a submarine and that such armament is
therefore of an offensive nature.*

In the later course of the first World War, the United States
changed its opinion and declared that mounting guns on the stern
could be taken as proof of the defensive character of the arma-
ments. This standpoint was adopted in some international agree-
ments and drafts, as well as by British jurists in particular. It
does not do justice to the practice of naval warfare.

First of all, in this war the guns on many vessels were mounted
from the very start in the bows, for instance, regularly on fishing
trawlers. Furthermore, the antiaircraft -weapons of the merchant
vessel, which were especially dangerous for the submarine, were
frequently placed on the bridge, and could therefore be used in
all directions. Besides, there can be no differentiation between
defensive and offensive armaments as to the way the weapons are
placed.

In this respect orders alone and the way in which these
weapons are meant to be employed are the decisive factors. Soon
after the war had started the orders of the British Admiralty had
already fallen into German hands. A decision of the Tribunal has
made it possible for me to submit them. They are contained partly
in the Confidential Fleet Orders, chiefly, however, in the Defense
of Merchant Shipping Handbook. They were issued in 1938. They
do not therefore deal with countermeasures against illicit German
actions but, on the contrary, were already issued at a time when
warfare in accordance with the London Agreement was the only
form of submarine warfare taken into consideration in Germany.

The instructions further show that all British merchant vessels
acted, from the first day of the war, according to orders received
from the British Admiralty. These involved the following points
;with respect to submarine warfare:

(1) Reporting of submarines by radio telegraphy.
- (2) The use of naval artillery. '
(3) The use of depth charges.

* U. 8. Foreign Relations, 1916, Supplement Page 147.
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These instructions were supplemented on 1 October 1939, when
a call was transmitted over the radio to ram all German sub-
marines.

It might seem unnecessary after this survey to make any men-
tion at all of the defensive and offensive character of such orders.
The orders on the use of artillery by merchant vessels, however,
do make such differentiation; that is, guns are to be used for
defense only, as long as the enemy on his part adheres to the
regulations of international law, and for the offensive only when
he no longer does. The orders covering the practical execution
of these directives reveal, however, that there is no difference at
all between defensive and offensive use. Admiral Dénitz explained
this in detail when he was heard in Court, and I do not want to

. repeat it. Actually, from the very beginning of the war merchant

vessels were under orders to fire on every occasion on every sub-
marine which came within range of their guns. And that is what
the captains of British merchant vessels did. The reason for this
offensive action can certainly not be found in the conduct of
German submarines during the first weeks of the war, for even
the Foreign Office report admits that this conduct was correct. On
the other hand, British propaganda may have had great influence,
since in connection with the unintentional sinking of the Athenia
on 3 September 1939, it disseminated through Reuters on 9 Sep-
tember the assertion that unrestricted submarine warfare was in
progress and upheld this assertion notwithstanding the fact that
the conduct of German submarines during the first weeks of the
war refuted this accusation. Together with the announcement of
the British Admiralty’s ramming orders of 1 October 1939, the
merchant navy was again officially informed that the German
U-boats had ceased to respect the rules of naval warfare and that
merchant vessels were to adjust their conduct accordingly. It seems
to me of no importance that a corresponding written supplement
to Admiralty orders was not issued until the spring of 1940, because
nowadays a naval war is not directed by letters but by wireless.
But according to the latter, the British captains, as from 9 Sep-
tember or 1 October 1939 at the latest, were directed to use their
guns offensively against the German U-boats in accordance with
the Admiralty’s instructions as contained in its handbook. The
German order to attack armed enemy merchant vessels without -
warning was issued only on 4 October. Thus it was justified in
any case, even if one did acknowledge a difference in treatment
for vessels with defensive and offensive armament.

The guns on the merchant vessels and the orders concerning
their use were, however, only a part of a comprehensive system
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of the use of merchant vessels for military purposes. Since the
end of September 1939 the fastest vessels, that is, those ships that
were the least endangered by submarines but, on the other hand,
were especially suited for chasing U-boats, received depth charge
chutes, that is, armaments which call for location of a submerged
submarine and thus may be judged as typical weapons for the
oftensive. ' :

However, another factor of -greater general importance, and also
of greater danger to the submarines, was the order to report every
enemy ship on sight, giving its type and location. This report was
destined, so said the order, to facilitate taking advantage of an
opportunity, which might never recur, to destroy the enemy by
naval or air forces. This is an unequivocal utilization of all
merchant vessels for military intelligence service with intent
" directly to injure the enemy. If one considers the fact that accord-

ing to the hospital ship agreement even the immunity of hospital
ships ceases, if they relay military information of this type, then.
one need have no doubts about the consequences of such behavior
on the part of a commercial vessel. Any craft putting out to sea
with the order and intention of using every opportunity that
occurs to send military reports about the enemy to its own naval
“and air forces is taking part in hostilities during the entire course
of its voyage and, according to the afore-mentioned report of 1930
of the committee of jurists, has no right to be considered a
merchant vessel. Any different conception would not do justice
to the immediate danger which a wireless report involves for the
vessel reported and which subjects it, often within a few minutes,
to attack by enemy aircraft.

All of the Admiralty’s directives, taken together, show that
British merchant vessels, from the very first day of the war, closely
co-operated with the British Navy in combating the enemy’s naval
forces. They were part of the military communications network
of the British naval and air forces and their armament of guns
and depth charges, the practical training in manipulation of the
weapons, and the orders relative to their use, were actions taken
by the British Navy. :

We consider it out of the question that a merchant fleet in
this manner destined and utilized for combat should count among
the vessels entitled to the protection of the London Protocol against
sinking without warning. On the basis of this conception and in
connection with the arming of all enemy merchant vessels, which
was rapidly being completed, an order was issued on 17 October
1939 to attack all enemy merchant ships without warning.
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THE PRESIDENT: Dr. Kranzbiihler, we may as well break
off now. '

SIR DAVID MAXWELL-FYFE: My Lord, I am sorry to detain
the Tribunal, but I promised to tell the Tribunal about the two
affidavits put forward for the Defendant Seyss-Inquart. We have
no objection to them. I promised to tell Your Lordship today. I
am sorry to have to detain you.

‘[The- Tribunal adjourned until 16 July 1946 at 1000 hours.]
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AND SEVENTY-NINTH DAY

Tuesday, 16 July 1946

Morning Session

FLOTTENRICHTER KRANZBUHLER: Mr. President, Gentlemen
of the Tribunal: I would like to sum up my statements of yesterday
and make the following remarks regarding the conduct of German
U-boats against enemy merchant vessels.

I believe that the German construction of the London Agree-
ment of 1936, in the light of the position taken by some of the
powers involved, as generally known to all experts, as well as
according to the opinion of numerous and competent jurists of all
countries, was in no way fraudulent. If I were to express myself
with all caution, I would say that it is, legally, at least, perfectly
tenable, and thus not the slightest charge can be raised against the
German Naval Command for issuing its orders on a sensible and
perfectly fair basis. We have shown that these orders were given
only in consequence of the conditions created by publication of the
British measures, which, according to the German concept of law,

. justified the. orders issued.

Before I leave this subject I should like to recall to the mind of
the Tribunal the special protection which the German orders
provided for passenger vessels. These passenger vessels were
excluded for a long time from all measures involving sinking of
ships, even when they sailed in an enemy convoy and therefore
could have been sunk immediately, according to the British con-
ception. These measures indicate very clearly that the accusation
of disregard and brutality is unjustified. The passenger vessels were
only included in the orders concerning other vessels when in the
spring of 1940 there was no longer any harmless passenger traffic
at all, and when these ships, because of their great speed. and heavy
armament, proved to be particularly dangerous enemies of the
submarines. If therefore Mr. Roger Allen’s report cites as an
especially striking example of German submarine cruelty the
sinking of the City of Benares in the autumn of 1940, then this
example is not very well chosen because the City of Benares was
armed and went under convoy.
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I shall turn now to the treatment of neutrals in the conduct of
German submarine warfare, and I can at once point again in this
connection to the example which Mr, Roger Allen cites especially
for the sinking of a neutral vessel contrary to international law.
It concerns the torpedoing of the Danish steamer Vendia, which
.occurred at the end of September 1939. The Tribunal will recall
that this ship was stopped in a regular way and was torpedoed and
sunk only when it prepared to ram the German submarine. This
occurrence led the German Government to protest to the Danish
Government on account of the hostile conduct shown by a neutral
boat. . ’

This one example is just to show how different things look if
not only the result in the form of the sinking of a neutral ship is
known, but also the causes which led to this result. Until the last
day of the war the fundamental order to the German submarines
was not to attack merchantmen recoghized as neutral. There were
some accurately defined exceptions to this order, about which the
neutral powers had been notified. They affected in the first place
ships which conducted themselves in a suspicious or hostile manner,
and’ secondly ships in announced operational areas.

To the first group belonged, above all, those vessels which sailed
blacked-out in the war area. On 26 September 1939 the Commander
of U-boats asked the High Command of the Navy for permission to
attack without warning vessels proceeding in the Channel without
lights. The reason was clear. At night the enemy’s troop and
matériel shipments were taking place, by which the second wave
of the British expeditionary army was ferried across to France.
At that time the order was still in effect that French ships were not
to be attacked at all. But since French ships could not be distin-~
guished from English vessels at night, submarine warfare in the
Channel would have had to be discontinued completely after dark
in compliance with this order. The Tribunal heard from a witness
that in this way a 20,000-ton troop transport passed unmolested in
front of the torpedo tubes of a German submarine. Such an occur-
rence in war is grotesque and therefore of course the Naval Opera-
tions Staff approved the request of the Commander of U-boats.

The Prosecution has now made much ado about a note written
on this occasion by an assistant at the Naval Operations Staff,
Kapitdnleutnant Fresdorf. The Chief of Section, Admiral Wagner,
already disapproved of the opinions expressed in this note; there-
fore they did not result in corresponding orders. The order to
attack blacked-out ships was issued by radio without any further
addition on the part of the Naval Operations Staff and on 4 October
it was extended to further regions along the British coast, and -
again without any addition in the sense of the above-mentioned note.
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Examining the question of blacked-out vessels from the legal
standpoint, Vanselow, the well-known expert on the law governing
naval warfare, makes the following remark:*

“In war a blacked-out vessel must in case of doubt be con-
sidered as an enemy warship. A neutral as well as an enemy
merchant vessel navigating without light voluntarily re-
nounces during the hours of darkness all claim to immunity
from attack without being stopped.”

I furthermore refer to Churchill’s declaration, made in the House
of Commons on 8 May 1940, concerning the action of British sub-
marines in the Jutland area. Since the beginning of April they had
had orders to attack all German vessels without warning during the
daytime, and all vessels, and thus all neutrals, as well, at night."
This amounts to recognition of the legal standpoint as presented.
It even goes beyond the German order, insofar as neutral merchant
vessels navigating with all lights on were sunk without warning in
these’ waters. In view of the clear legal aspect it would hardly have
been necessary to give an express warning to neutral shipping
against suspicious or hostile conduct. Nevertheless, the Naval Opera-~

tions Staff saw to it that this was done.

On 28 September 1939 the first German note was sent to the
neutral governments with the request that they warn their
merchant ships against any suspicious conduct, such as changes in
course and the use of wireless upon sighting German naval forces,
" blacking out, noncompliance with the request to stop, et cetera.
These warnings were subsequently repeated several times, and the
neutral governments passed them on to their captains. All this has
been proved by documents which have been submitted. If therefore,
_as a result of suspicious or hostile conduct, neutral ships were
treated like enemy ships, they have only themselves to blame for it.
The German submarines were not allowed to attack any one who
as a neutral maintained a correct attitude during the war, and there
are hundreds of examples to prove that such attacks never did occur.

Now I wish to deal with the second danger which threatened
neutral shipping: The zones of operations. The actual development,
briefly summed up, was as follows:

On 24 November 1939 the Reich Government sent a note to all
seafaring neutrals in which it pointed out ‘the use of enemy
merchant ships for aggressive purposes, as well as the fact that
the Government of the United States had barred to its own shipping
a carefully defined naval zone around the central European coast,

* Vanselow, Vélkerrecht, Berlin, 1931, Figure 226 i.
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the so-called U.S.A. combat zone. As the note states, these two
facts give the Reich Government cause—I quote:

“...to warn anew and more strongly that in view of the fact
that the actions are carried on with all the technical means of
modern warfare, and in view of the fact that these actions
are increasing in the waters around the British Isles and near
the French coast, these waters can no longer be considered
safe for neutral shipping.”

The note then recommends as shipping lanes between neutral
powers certain sea routes which are not endangered by German
naval warfare and, furthermore, recommends legislative measures
according to the example set by the United States. In concluding,
the Reich Government rejects responsibility for any consequences
which might follow if warning and recommendation should not be
complied with. This note constituted the announcement of an
operational area equivalent in size to the U.S.A. combat zone, with
the specified limitation that only in those sea zones which were
actually endangered by actions against the enemy consideration
could no longer be given to neutral shipping.

The Naval Operations Staff did indeed observe this limitation.
The neutral powers had more than 6 weeks in which to take the
measures recommended by the German Government for the safety
of their own shipping and to direct their shipping along the routes
announced. Starting in January the German command then opened
up to the German naval forces, within the operational area an-
nounced, certain accurately defined zones around the British coast,
in which an attack without warning against all ships sailing there
was admissible. The naval chart on which these zones had been
marked was submitted to the Tribunal. The chart shows that these
zones, and only these, were gradually set up where, as a result of
mutually increasing attacks and defensive actions at sea .and in the
air, engagements continually occurred, so that any ship entering this
area was operating in the direct presence of the naval forces of
both powers. The last of these zones was designated in May 1940.
These zones were not, and need not have been, announced because
they were all within the area of operations as proclaimed on 24 No-
vember 1939. The distance of these zones from the enemy coast was
on the average 60 sea miles. Outside their boundaries the declara-
tion concerning the area of operations of 24 November was not
observed, that is to say, neutral ships could be stopped and sunk
only in accordance with the Prize Ordinance.

This situation changed when, after the collapse of France in the
summer of 1940, the British Isles became the center of war opera-
tions. On 17 August 1940 the Reich Government sent to the neutral
governments a declaration in which the entire area of the U.S.A.
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combat zone around England without any limitation was designated
as an operational area.
“Every ship”—so the note reads—“which sails in this area
exposes itself to destruction not only by mines but also by
other combat means. Therefore the German Government once
more urgently warns against entering this endangered area.”

From this time on the area was fully utilized and the immediate
use of arms against craft encountered in it was permitted to all
naval and air forces, except where special exceptions had been
ordered. The entire development described was openly dealt with
in the German press, and Grossadmiral Raeder granted interviews
to the foreign press on this subject, which clearly showed the Ger-
man viewpoint. If therefore in the sea zones mentioned neutral |
ships and crews sustained losses, at least they cannot complain
about not having been warned explicitly and urgently beforehand.

This statement in itself has not much meaning in the question of
whether areas of operation as such constitute an admissible measure.
Here, too, the Prosecution will take the position that in the London
Agreement of 1936 no exceptions of any kind were made for areas
of operation and that therefore such exceptions do not exist.

It is a well-known fact that operational areas were originally
proclaimed in the first World War. The first declaration of this kind
came from the British Government on 2 November 1914, and desig-
nated the entire area of the North Sea as a military area. This
declaration was intended as a reprisal against alleged German
violations of international law. Since this justification naturally
was not recognized, the Imperial Government replied on 4 February
1915 by designating the waters around England as a nruhtary area.
On both sides certain extensions were made subsequently. I do not
" wish to go into the individual formulations of these declarations
and into the judicial legal deductions which were made from their
wording for or against the admissibility of these declarations.
Whether these areas are designated as military area, barred zone,
operational area, or danger zone, the point always remained that
the naval forces in the area determined had permission to destroy
any ship encountered there. After the World War the general con-
viction of naval officers and experts on international law alike was
that the operational area would be maintained as a means of naval
warfare. A development, typical for the rules of naval warfare, was
confirmed here, namely, that the modern technique of war forcibly
" leads to the use of war methods which at first are introduced in the
guise of reprisals, but which gradually come to be employed without
such a justification and recognized as legitimate.

The technical reasons for such a development are obvious: The
improvement of mines made it possible to render large sea areas
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dangerous. But if it was admissible to destroy by mines every ship-
sailing, despite warning, in a designated sea area, one could see no
reason why other means of naval warfare should not be used in
this area in the same way. Besides, the traditional institution of the
blockade directly off enemy ports and coasts by mines, submarines;
and aircraft was made practically impossible, so that the sea powers
had to look for new ways to bar the approach to enemy coasts.
Consequently it was these necessities which were the compelling
factors in bringing about the recognition of the operational area.

It is true that there was by no means a uniform interpretation
concerning the particular prerequisites- under which the declaration
of such areas would be considered admissible, just as there was none
with regard to the designation which the belligerent power must
choose. The conferences of 1922 and 1930 ‘did not change anything
either in that respect, as can be seen, for instance, from the efforts
made after 1930, especially by American politicians and experts in
international law, for a solution of this question.*

Unfortunately, there is no time at my disposal to discuss these
guestions in detail and therefore it must suffice for the purposes of
the defense to state that during the conferences in Washington in
1922 and in London in 1930 the operational area was an arrange-
ment or system known to all powers concerned, which operated in
a way determined by both sides in the first World War; that is, that
all ships encountered in it would be subject to immediate destruc-
tion. If the operational area were to have been abolished in the
afore-mentioned conferences, especially in the treaty of 1930, an
accord should have been reached on this question, if not in the text
of the agreement then at least in the negotiations. The minutes
show nothing of the kind. The relationship between operational
area and the London Agreement remained unsettled.

The French Admiral Castex** has the same viewpoint; Admiral
Bauer, Commander of Submarines in the first World War, voiced
his disapproval in 1931 of the application of the London rules in the
operational area, and this opinion was not unknown to the British
Navy** In a thorough study published by Professor Ernst
Schmitz**** in 1938 a merchant vessel which enters an operational

* In 1935, the American Senator Ney demanded the prohibition of operational
areas. In !937 Charles Warren made a request for discussion of the subject in the
Society for International Law. And also the afore-mentioned draft of a convention
by American jurists of 1939 deals with this question.

** Théories stratégiques IV, Page 323: “Méme en zone de guerre n’aura-t-on
pas contre soi le damné article 22 du traité de Londres?”’

*+ Bauer, Das U-Boot, 1931, Rgport on it by Capfain G. P. Thomson, R. N. in
The Journal of the Royal News Instruction 1931, Page 511.

wrrk Sperrgebiete im Seekrieg, Zeitschrift fiir auslidndisches Offentliches Recht
und Vélkerrecht, Volume VIII, 1938, Page 671.
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~area despite general prohibition is deemed to be guilty of “persistent

refusal to stop.” The powers participating in the conferences in
Washington and London carefully refrained, as also in other cases,
from tackling controversial questions on which no accord could be:
reached. Therefore every power remained at liberty to champion
in practice such an opinion as corresponded with its own interests.
There was no doubt left in the minds of the participants as to this
fact, and I have as a witness for this no less a person than the
Freénch Minister for Foreign Affairs at that time, M. Briand. In his
instruction of 30 December 1921 to Sarraut, the French chief dele-
gate in Washington, he.announces his basic readiness to conclude
an agreement on submarine warfare. However, he then points out
a series of questions described as essential parts of such an agree-
ment, among them the arming of merchant ships and the definition
of combat zones. The instruction goes on:

“It is indispensable to examine these questions and to solve
them by a joint agreement, for surface vessels as well as for
submarines and aircraft, in order not to establish ineffective
and deceptive stipulations.”*

Particularly with respect to the question concerning the area
of operations, Briand characterizes the submarine rules as being
“ineffective and deceptive.”

After this testimony nobody would designate the German con-
ception as fraudulent, according to which ships in ‘declared areas
of operation forfeit the protection under the London Agreement.
Even Mr. Roger Allen’s report concedes this.** Therefore the attacks
of the Prosecution seem to be directed, as I understand from the
cross-examination, not so much against the existence of such zones as
against their extent, and we have repeatedly heard the figure of
750,000 square sea miles. Incidentally, it must be noted that this
figure includes the territorial area of Great Britain, Ireland, and
western France; the maritime area only amounts to 600,000 square
miles. I quite agree, however, that through operational areas of
such a size the interests of the neutrals were badly prejudicec}.

It is all the more remarkable that the afore-mentioned American
draft of the convention of 1939, which concerns the rights and
duties of neutrals, provides for a considerable expansion of the
operational area. Such an area, which is termed “blockade zone”
in the draft, was to include the waters up to a distance of 50. sea
miles from the blockaded coast. '

« French Yellow Book, La Conférence de Washington, Page 88.

*+* Report of 8 October 1940, Page 3: “On=2 thing is certain, namely, apart from
vessels in declared war zones, destruction of a merchant vessel is envisaged if
even only after capture.”
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THE PRESIDENT: Dr. Kranzbiihler, the Tribunal would like to
know what that American draft of 1939 is, to which you refer.

FLOTTENRICHTER KRANZBUHLER: It is the draft set up by
the American Professors Jessup Borchard and Charles Warren,
dealing with the rights and duties of neutrals in sea warfare. It

was published in the Ame'mcan Journal of International Law of
July 1939. :

THE PRESIDENT Jessup and Warren, you say?

FLOTTENRICHTER KRANZBUHLER: Jessup Borchard and
Charles Warren. .

THE PRESIDENT: Thank you.

- FLOTTENRICHTER KRANZBUHLER: This would correspond
roughly to the area of waters in which attacks without warning
were authorized until 17 August 1940; it covers approximately
200,000 square sea miles. -

However, it seems to me almost impossible to approach from a
juridical angle such an eminently practical question as that of the
extent of an operational area. As long as this question is not
settled by an agreement the actual determination .will always be a
comprorise between what is desirable from a military point of
view and what is politically possible. It seems to me that the law
is only violated when a belligerent misuses his power against
neutrals. The question as to whether such misuse takes place should
be made dependent both upon the attitude of the enemy toward
the neutrals and upon the measures taken by the neutrals them-
selves.

THE PRESIDENT: One minute. Dr. Kranzbiihler, does not the
right to declare a certain zone as an operational zone depend upon
the power to enforce it?

FLOTTENRICHTER KRANZBUHLER: I do not quite follow
the point of your question.

THE PRESIDENT: Well, your contention is, apparently, that
any state at war has a right to declare such an operational zone
as it thinks right and in accordance with its interests, and what I
was asking you was whether the right to declare an operational
zone, if there is such- a right, does not depend upon the ability or
power of the state declaring the zone to enforce that zone, to
prevent any ships coming into it without being either captured
or shot,

FLOTTENRICHTER KRANZBUHLER: I do not believe, Mr. Pres-
ident, that there exists dgreement of expert opinion regarding that
question. In contrast to the blockade zone in a classical sense
where full effect is necessary, the operational zone only provides
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for practical endangering through continuous combat actions. This
practical threat was present in the German operational zone in my
opinion, and I refer in that connection to the proclamation of Pres-
ident Roosevelt regarding the U.S.A. combat zone, where the
entering of that zone was prohibited, because as a result of combat
actions shipping must of necessity be continuously endangered.

THE PRESIDENT: The proclamation of the President of the
United States was directed, was it not, solely to United States
vessels? ‘

FLOTTENRICHTER KRANZBUHLER: I am referring to it
only to establish proof of the German interpretation that this area
was endangered, and practical danger seems to be the only legal
and necessary prerequisite for declaring an operational zone,

THE PRESIDENT: Would you say that it was a valid procla-
mation if Germany had declared the whole of the Atlantic to be an
operational zone?

FLOTTENRICHTER KRANZBUHLER: Mr. President, I would
say that at the beginning of the war that would not have been
possible, for the German forces at that time, without doubt, did
not constitute an effective danger to the entire Atlantic sea traffic.
I am of the opinion, however, that with the increase in the number
of U-boats on the one hand, and with the increase of defense by
hostile aircraft on the other, the danger zone of course expanded,
and therefore the development of this war quite logically led to
the point where operational zones were gradually extended and
enlarged.

THE PRESIDENT: Do you mean, then, that you are basing the
power of the state to declare a certain zone as an operational zone
not upon the power of the state to enforce its orders in that zone,
but upon the possibility of danger in that zone?

FLOTTENRICHTER KRANZBUHLER: Yes.

THE PRESIDENT: You say it depends upon the possibility of
" danger in the zone?

FLOTTENRICHTER KRANZBUHLER: I would not say the
possibility of danger, Mr. President, but the probability of danger,
and the impossibility for the belligerent to protect neutral shipping
against this danger.

THE PRESIDENT: May I ask you what other legal basis there
is for the theory you are putting.forward, other than the adoption
of the blockade? _

FLOTTENRICHTER KRANZBUHLER: I am referring as a legal
basis especially to the practice of the first World War, and the
statements made by experts after.the first World War, and also to
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the genernally recognized rules about mined areas. The mined areas
actually in this war proved to be operational zones where every
means of sea warfare was used to sink without warning. I shall
later refer to this topic once more.

THE PRESIDENT: Thank you.

FLOTTENRICHTER KRANZBUHLER: During the presentatlon
of documents, the Tribunal has eliminated all those which I in-
tended to utilize in order to prove that British naval warfare also
paid no attention to the interests of neutrals when-they were in
contradiction with their own interests. If it is the Tribunal’'s wish,
I will not go into the details of the British measures, and in
summing up I will mention them only insofar as they are indis-
pensable for the legal argumentation. The following points are
essential:

(1) The British regulatlons of 3 September 1939 concerning con-
traband goods, which practically precluded neutral mercantile traffic
with Germany through the introduction of the so-called “hunger
blockade.” ,

'(2) The decree concerning control ports for contraband goods,
which compelled neutral ships to make great detours right through
the war zone, and to which must be imputed without doubt a series
of losses of neutral ships and crews.

(3) The introduction of an export blockade against Germany on
27 November 1939, by means of which the importation of German
goods was cut off for neutrals.

(4) The introduction of the navicert system and the black lists,
which put the. whole of neutral trade under British control and
which made ships refusing to accept this system liable to be seized
and confiscated.

I do not have to examine the question here whether these
British measures toward.neutrals were admissible or not from the
point of view of international law. In-any case the neutrals them-
selves considered many of them inadmissible,.and there was hardly
a single one which did not bring forth more or less vehement
protests, for instance from Spain, the Netherlands, Soviet Russia,
and the United States. From the beginning, the British Govern-
ment for its part had forestalled any legal examination of the
_measures by renouncing the optional clause of the Permanent
International Tribunal in The Hague, through a note of 7 September
1939. This step was expressly vindicated by the necessity for pro-
viding the British Navy with full freedom of action.

On the British side the fact was emphasized in the first World
War and ever since that although British measures did prejudice
the interests and possibly also the rights of the neutrals, they did
not imperil either the ships or the crews and were therefore to be
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considered morally superior to the inhuman German measures.
Actually, as mentioned before, the obligation to enter control ports
was dangerous for neutral ships and crews and for this very
reason the neutral countries protested against it. But apart from
this, it seems to me that the actual divergence between the British
and German measures for blockading the adversary is not founded -
upon moral differences, but rather upon difference in sea power. In
the waters where the British Navy did not exercise naval suprem-
acy, namely, off the coasts we occupied, and in the Baltic Sea, it
used the same methods of naval warfare as we did.

" In any case the official German opinion was that the -afore-
mentioned British control measures against neutrals were inadmis-
sible, and the Reich Government reproached the neutral powers
with the fact that, although protesting, they in point of fact
submitted to the British measures. This is clearly stated in the
proclamation issued on the occasion of the declaration of the
blockade on 17 August 1940. Consequently, the following facts
confronted. the German Naval Command: :

(1) A legal trade between the neutrals and the British Isles no
longer existed. On the grounds of the German answers to the
British stipulations concerning contraband goods and the British
export blockade, any trade to and from England was contraband
trade and therefore illegal from the point of view of international
law.

(2) The neutrals in practice submitted to all British measures,
even when these measures were contrary to their own interests and
their own conception of legality.

(3) Thus, the neutrals directly supported British warfare, for
by submitting to the British control system in their own country
they permitted the British Navy to economize considerably on
fighting forces which, according to the hitherto existing inter-
national law, should have exercised trade control at sea and which
were now availlable for other war tasks.

Therefore the German Government, in determining its opera-
tional area.with a view to preventing illegal traffic from reaching
England, saw no reason for giving preference to the neutrals over
its own military requirements, all the less so since neutral ship-
ping, which despite all warnings continued to head for England,
demanded a great deal of money for this increased risk and there-
fore despite all risks still considered trade with England a profit-
able business.*

1937, Page 80. “The neutral merchants, however, are not likely to relinquish a
highly lucrative trade without a struggle and thus there arises the acrimonious
wrangle between belligerents and neutrals which is a regular feature of maritime
warfare, the rules for which are dignified by the name of international law.”

N
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In addition to that, the most important neutrals themselves took
measures which can be regarded as a completely novel interpreta-
tion of the existing laws of naval warfare. All the American coun-
tries jointly proclaimed the Pan-American safety zone, an area
along the American coast within a distance of approximately 300
sea miles. In these waters, comprising altogether several million
square miles, they required belligerents to forego the exercise of
these rights which, according to hitherto existing international law,
the naval forces of the belligerents were entitled to apply to
neutrals. On the other hand, as I have already mentioned, the
President of the United States prohibited, on 4 November 1939,
U.S. citizens and ships from entering the waters extending over
approximately one million square miles along the European coast.
Thus the development of the laws of naval warfare, under the in-
fluence of the neutrals, necessarily led to the recognition of large
areas reserved either for the purpose of safety or for that of combat.
In this connection the American President explicitly stated in-his
proclamation that the maritime zone he had closed was “endangered
by combat action” as a result of technical developments. The proc-
lamation thus only took into account the development of modern
weapons; the long-range coastal artillery which, for example, could
easily fire across the English Channel; the invention of locating
devices which permitted coastal supervision of maritime traffic over
large areas; and particularly the increased speed and range of
aircraft.

From this development the German Naval Command drew the
same conclusion as the above-mentioned neutrals, namely, that
defensive and offensive action would necessarily have to cover large
maritime areas in this war. It was therefore not through arbitrary
action that the German "operational area, which the Prosecution .
objects to, grew to such a size; it was only because the German
Naval Command was adapting itself to a system which was
recognized by the other powers also as justified. '

In order to examine the legality of the German measures on the
basis of enemy methods, may I ask the Tribunal to recall the naval
chart on which the British zones of warning and danger are marked.
These zones cover about 120,000 square sea miles. Even if these
dimensions are smaller than those of the German operational area,
it seems to me that the difference between 100,000 and 600,000
square miles is not so much a question of legal judgment as one of
coastal length and of strategic position on the sea. This observation
is confirmed by the American practice against Japan, as described
by Admiral Nimitz. He says:

“In the interest of the conduct of operations against Japan
the area of the Pacific Ocean is declared a zone of operations.”
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~ This zone of operations covers more than 30 million square miles.
All ships therein, with the exception of U.S. and Allied, and hospital
ships, were sunk without warning. The order was issued on the first
day of the war, on 7 December 1941, when the Chief of the
Admiralty ordered unrestricted submarine warfare against Japan.

It is not for me to examine whether this order, issued on the
first day of the war, is to be looked upon and justified as a measure
of reprisal. For me the important thing is to show what actual
practice looked like, and that is unequivocal.

The Prosecution finds particularly blameworthy the orders to
carry out attacks without warning in the operational areas, if
possible without being noticed, so that mine hits could be claimed.
Orders to this effect existed for the period between January and
August 1940, that is to say, during the period when submarines
were not permitted to act without warning throughout the opera-
tional area of 24 November 1939, but only in the specially defined
areas off the British coast. In this camouflage the Prosecution sees
proof of a bad conscience amounting to the recognition of wrong-
doing. The real reasons for the measures ordered were both military
and political. For the admirals concerned the military reasons, of
course, took first place, and these alone were known to the Com-
mander of U-boats. The enemy was to be left in uncertainty as to
what weapons of naval warfare had caused his losses, and his
defense was to be led astray in this manner. It is obvious that such
misleading of the enemy is fully justified in time of war. The meas-
ures had the desired military success, and in numerous cases the
British Navy employed flotillas of mine sweepers on the spot where
a ship had been torpedoed, and conversely started a submarine
chase where a loss had occurred through mine hits.

For the Supreme Command, however, it was not the military but
the political reasons that were the determining factor. These in-
visible attacks were meant to provide an opportunity of denying to

. the neutrals that the sinkings were due to submarines, and of fracing
them back to minges. This actually did happen in some cases. Does
that mean that the German Government itself considered the use
of submarine action without warning within the area of operations
to be illegal? I do not think so.

In view of the repeated accusations which the Prosecution have
construed here and elsewhere from the camouflaging of measures.
and the denial of facts, I feel obliged to make a few remarks on the
point as to whether there is any obligation at all in international
politics to tell the truth. However things may be in peacetime, in
times of war at any rate one cannot recognize any obligation to
tell the truth in a question which may be of advantage to the enemy.
I need only point to Hugo Grotius who says: “It is permissible to
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conceal the truth wisely. Dissimulation is absolﬁtely necessary and

. unavoidable.”*

What would it have meant for the military situation if U-boat
sinkings such as in the instances dealt with here had not been
denied but admitted instead? First of all, 